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Homeownership Issues for Low Income Seniors
I.

Introduction
A. Homeownership challenges and opportunities specific to seniors
1. Dangers/Challenges disproportionately affecting seniors
a. Home solicitation as a threat to homeownership - Seniors are home during
the day and often have home equity or own homes outright.
Through home solicitation, they are targeted for
(1) Door to Door sales and financing (water conditioners, solar panels, roof
repairs)
(2) PACE loans (creating dangerous super liens)
(3) Other home improvement sales and financing – danger from
fraudulently induced mortgages and construction liens
b. Reverse mortgage challenges (origination, servicing)
c. Cognitive / health decline - Danger of default and limits ability to pursue
legal rights
d. Death of a spouse – Decrease in income, wrongful servicer refusal to
communicate with heirs, limitations on loss mitigation, and default traps for
reverse mortgage borrowers
B. Opportunities for preserving homeownership
1. Chapter 13 Bankruptcy - Retirement income provides a reliable source for
funding a Chapter 13 Plan (non-senior low income homeowners often do not
have a reliable source of sufficient income to fund a plan)
2. Home repair programs available to assist low income seniors (SELF/HALO)
3. Reverse mortgage as means of paying off mortgage/liens and reducing costs
(changes in eligibility make this a much less likely option)
4. Elderly Mortgage Assistance Program (“ELMORE”) as means of curing
property charge defaults of reverse mortgages (June 28, 2019 is last day for new
applicants and August 30, 2019 is last day for submitting documents)

II.

Reverse Mortgages
A. Two types (1) HECM and (2) Proprietary (not being discussed)
B. HECM Reverse Mortgage Basics:
1. Insured by FHA and governed by Federal Statutes/Federal Regulations,
Mortgagee Letters and HUD HECM Handbook Borrower must be 62 years old
2. Property must be Borrower’s primary residence
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3. Borrower must not be delinquent on a federal debt
4. Borrower must be on title to residential property (but after 8/4/2014, Borrower
does not have to be sole owner)
5. After 8/4/2014, Non-Borrowing Spouses and Non-Borrowing Owners must sign
as Mortgagors and agree to HECM
6. Residence must pass inspection
7. Based on repairs required for Mortgage, repairs will need to be done before
closing or with funds set aside at closing for repairs
8. Amount of Initial Principal Balance of Mortgage is based on:
a. Appraised value of home
b. Prevailing interest rates
c. Age of youngest Borrower (loan pre-8/4/2014) or youngest spouse (loan after
8/4/2014)
9. Reverse Mortgages are only approved if after payment of high closing costs and
any mandatory set aside for property charges, there will be enough equity that
during the life expectancy of the youngest borrower or spouse, the loan balance
will not increase to more than the value of the property.
10. Loan balance increases over time based on interest, monthly service fee, and
mortgage insurance – Per FHA insurance, when loan balance reaches 98% of
value of property, loan is assigned to HUD
11. Only payments required by Mortgage are property charges, such as property tax,
homeowners’ insurance, association fees
12. After 8/4/2014, Mortgage loan may require Mandatory Set Aside (fully or
partially funded) for property charges based on review of Borrower’s credit and
ability to pay those charges as they come due
13. Loan is nonrecourse (no personal liability for debt)
14. Comes due on Triggering Event, but latest Triggering Event is later of death of
Borrower or death of spouse, if spouse was married to Borrower at time of loan
(HECM Final Rule: 82 Fed. Reg. 7094 (effective September 19, 2017)
15. After death of Borrower, mortgage may be satisfied by heirs for 95% of fair
market value
C. Most common HECM servicing challenges
1. Three primary ways to default- failure to occupy property, failure to maintain
property charges, death BUT the rules change at the whim of the servicer
2. Property charge delinquency (need Secretary approval – rubber stamped
through efforts of HUD agent)
a. Seniors often are accustomed to their now-non-existent escrow account
taking care of charges (made more confusing if first year charges are paid
through origination)
b. Seniors often experience diminishing mental capacity to take care of
charges
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c. Homes age also, insurance can be difficult to obtain when homes need even
minor but unaffordable improvements
d. Insurance premiums and tax payments may be prematurely and improperly
made by servicer
e. False charges are assessed (.27 cent foreclosure)
f. ELMORE provides repayment opportunities but program is ending shortly
g. Repayment plans are confusing and often not properly handled by servicer
h. At Risk Exemption available for borrowers’ over 80 years of age with a
critical circumstances
3. Property no longer principal residence of Borrower(s) (need Secretary
approval – rubber stamped through agent of HUD)
a. Ceases to be principal residence of all borrowers
b. For a period of more than 12 consecutive months the property is not the
principal residence of at least one borrower as a result of physical or
mental illness
c. Non occupancy certificate defaults – defaults caused by failing to return a
card to an entity with which the borrower is not familiar, an action not
required by the note or mortgage
4. Death of Borrower
a. Pre Bennett/Plunkett confusion between the Regs and Statutes (surviving
borrower – surviving spouse)
b. Pre 2014 - Statute – 12 U.S.C. §1715z-20(j) loan obligation deferred until
“homeowners’ death”
c. Pre 2014 Reg - due and payable when “mortgagor” dies 24 C.F.R.
§206.27(c)(1)
d. Mortgagee Optional Election (new language in mortgage/note – originated
after August 4, 2014) (ML 2014-07 – Final Rule – 24 C.F.R. §206.27(c)(3)
death of last eligible non-borrowing spouse – ML 2015-15)
e. How works in practice
f. Edwards v. Reverse Mortgage Solutions, Inc. 187 So. 3d 895 (Fla. 3rd
DCA 2016) and Smith v. Reverse Mortgage Solutions, Inc. 200 So.3d 221,
(Fla. 3rd DCA 2016); Onewest Bank, FSB v. Palermo, 2018 WL 1832326 --So. 3d --- April 18, 2018); Estate of Jones v. Live Well Financial, Inc.
902 F. 3d 1337 (11th Cir. 2018)
5. Curing defaults should be easy but is made more difficult than necessary or
required
D. Foreclosure defense strategies – a peek behind the curtain is always good (deposition
strategies)
1. Property Charge defaults
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a. Proper notices and loss mitigation referrals provided
ML 2015-11 – loss mitigation discretionary/but if offered strict parameters
apply [and see 12 U.S.C. §1715u(a)]
b. Double insurance purchased
c. Did servicer obtain HUD approval (based upon accurate information)
d. Premature payment of taxes/FP insurance premiums (Reg X notice
provided)?
e. Premature foreclosure after “due and payable” notice
f. ELMORE
g. At risk exemption (See ML 2015-11)
2. Non-occupancy defaults
a. Usually comes down to a battle of the propriety of the non-occupancy
certificates and other illegal “requirements”
b. Absence temporary? Less than 12 consecutive months
c. Track who knew what/when
d. Default cured by service?
3. Death
a.
b.
c.
d.
e.

Different strategies depending on who is being sued
Surviving spouses have rights, were they informed
Heirs have rights, were they informed
New language in 2014 mortgages/notes
MOE

E. Chapter 13 Bankruptcy
1. Repay property charges. Based on language of mortgage, attorneys’ fees and
costs need not be repaid so long as no reinstatement in past 2 years.
2. Heir of borrower pays 95% of fair market value over term of plan in order to
satisfy reverse mortgage. (In re: Harmon 2015 WL 8249995 (M.D. Fla.
December 2, 2015)
III.

Home Improvement Exploitation
1.

Common elements of abusive transaction
1.
2.
3.
4.
5.
6.

Home solicitation
Misrepresentation & failure to provide copy of documents
Secured by home/mortgage
Insufficient licensing
Failure to get permits
Fraudulent notarization
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7. Immediate commencement of work
8. Overcharging for materials and work
9. High finance charges, including high interest rate
2.

Litigation / Defense Strategies
1. Truth in Lending / Home Ownership Equity Protection Act
2. Violation of state consumer protection statutes governing home solicitation
sales, retail installment contracts, home improvement contracts, UDAP
3. Breach of Contract
4. Equitable remedies, including rescission, fraudulent inducement, lack of
consideration

3.

Bankruptcy remedies
1. Objection to claim in Chapter 13 / File in bankruptcy case and bring adversary
pursuing defenses to contract, including defenses to the validity, extent or
priority of the lien.
2. If junior mortgage or construction lien that is unsecured, bring action to strip
in bankruptcy and discharge debt
3. If determination that some amount owed, can pay through Chapter 13 Plan

IV.

PACE loans
A. Florida Statutes §163.08 authorizes counties, municipalities, and special districts to
adopt PACE loan procedures
1. Shady sales tactics coupled with a lack of consumer protections lead to very
dangerous “super liens”
2. Shoddy workmanship
3. Spiked loans (three day right of rescission not provided)
4. Forged signatures on loans, notices of commencement and notices of
completion
5. Holder in Due course problems (FTC protections not provided)
6. Lenders complicit in fraud and misrepresentation regarding loan amounts, lien
priority

V.

Chapter 13 Bankruptcy
A. Opportunity to cure default on secured debt over thirty-six to sixty months
B. Opportunity to strip unsecured junior liens
C. Opportunity for heir of reverse mortgage borrower to pay 95% of value of home
over plan period
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D. Regarding owned mobile homes on rented lots:
1. If loan older than 910 days, can pay value of mobile home over up to 60
months at reduced interest rate;
2. If loan newer than 910 days, can pay reduced interest rate;
3. Can make prompt cure of lot rent default, with extended prompt cure
possible depending on facts.
E. Opportunity to object to claims and file adversary proceedings provides means of
asserting defenses to liens and mortgages
F. Removal of state court foreclosure action to bankruptcy court
G. Bankruptcy rules and Middle District of Florida bankruptcy local rule provide
affordable means for incompetent debtor-homeowner to file
H. Programs to assist low income and pro se debtors in the Middle District of Florida
1. Mortgage mediation program in Bankruptcy Court for the Middle District of
Florida provides opportunity for modification while making affordable plan
payment
2. Clinics / Prescription pad
3. Florida Bar Rules facilitating representation of indigent persons
a. Chapter 11 - Rules Governing the Law School Practice Program
b. Chapter 12 - Emeritus Lawyers Pro Bono Participation Program
c. Chapter 13 - Authorized Legal Aid Practitioners Rule
4. Bankruptcy Court for the Middle District of Florida Rule 2092 - Appearance
by Law Students
5. 11th Circuit law regarding leniency toward pro se litigants
6. Other resources:
a. Chapter 7 flow chart (copy attached)
b. United States District Court for the Middle District of Florida (FLMD)
lawsuit flow chart: https://www.flmd.uscourts.gov/civil-case-flowchart
c. FLMD pro bono manual:
https://www.flmd.uscourts.gov/sites/flmd/files/documents/mdfl-guide-forproceeding-without-a-lawyer.pdf
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Reverse Mortgage Litigation and Pre-Litigation Documents
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.: 2018-CA-3734

NATIONSTAR MORTGAGE, LLC DBA
CHAMPION MORTGAGE COMPANY,
Plaintiff,
vs.

JOAN T. HERNDON, ET AL.,
Defendants.

/

AMENDED ANSWER AND AFFIRMATIVE DEFENSES
The Defendant, JOAN T. HERNDON ("Ms. Hemdon") through her undersigned attorneys,
and for her Amended Answer and Affirmative Defenses to Plaintiffs Verified Complamt, hereby
states:

1. Admitted for jurisdictional purposes only. Denied that Plaintiff is entitled to the
relief requested.
2. Admitted for jurisdictional purposes only.
3. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
4. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
5. Admitted.
6. Denied.

7. Denied. Ms. Hemdon is identified as a borrower on the mortgage and therefore no
default has occurred.
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8. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore

denies

the

same.

.:

9. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
10. Denied.
11. Denied. Ms. Hemdon's interest is superior to Plaintiffs.
12. Denied.
13. Denied.

14. Denied.
15. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
16. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
17. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
18. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
19. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
20. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
21. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
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22. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
23. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.
24. The Defendant is without knowledge sufficient to admit or deny this allegation and
therefore denies the same.

AFFIRMATIVE DEFENSES
First Affirmative Defense - No Default
1. The Plaintiff has filed the instant action seekmg to foreclose on a certain mortgage
on the grounds that Dennis Herndon, Ms. Hemdon's husband, passed away.
2. However, Ms. Hemdon is also identified as a Borrower in the mortgage. Therefore,
until she passes away as well, there is no default under the terms of the mortgage.
3. Therefore, there are no grounds to accelerate the loan and foreclose.

Second Affirmative Defense - Failure to Provide Required HECM counseling
4. The loan that is the subject of the above-styled lawsuit is a Home Equity
Conversion loan secured by a Home Equity Conversion Mortgage ("HECM"), insured by the
Federal Housmg Administration and regulated by the Department of Housing and Urban
Development.

5. The stated congressional intent for the HECM program is "to meet the special needs
of elderly homeowners by reducing the effect of the economic hardship caused by the increasing
costs of meeting health, housing, and subsistence needs at a time of reduced income, through the
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insurance of home equity conversion mortgages to permit the conversion of a portion of
accumulated home equity into liquid assets." 12 U.S.C. § 1715z-20(a)(l).
6. As such, HECM mortgages are subject to heightened servicing requirements,
regulations, and agency oversight. HECM servicing is regulated by 24 C.F.R. § 206, et. seq. ; HUD
Handbook 4235.1 REV - 1 ; HUD Handbook 4330.1 REV - 5; and Mortgagee Letters periodically
issued by HUD pursuant to its administrative authority.
7. Plaintiff was required to provide Ms. Hemdon with pre-loan execution counseling.
United States Department of Housing and Urban Development, FHA Reverse Mortgages
(HECMs)for Seniors, www.hud.gov/program_offices/housing/sfh/hecm/hecmabou. See, e.g., 24
C.F.R. §206.41. See also Mortgagee Letter 2004-25.
8. Neither Ms. Hemdon nor her now deceased husband Dennis Hemdon were ever
provided pre-loan execution counseling. Rather, just 8 months shy of her 62 birthday, which
would allow her to qualify for a reverse mortgage loan, Ms. Hemdon was induced into signing a
deed to her husband relating to her homestead.
9. Had this counseling been offered or provided, Ms. Hemdon would have not
executed the deed or subsequent loan documents.
10. As a result of the foregoing, Plaintiff is not entitled to the equitable remedy of
foreclosure.

Third Affirmative Defense - Failure to Provide Proper Loss Mitigation or Loan
Servicing
11. HECM regulations provide that HECM borrower and their heirs have the right to
pay off the HECM at 95% of the appraised value of the property. 24 C.F.R. §206.125(c). The
regulations also provide that any sale by a mortgagor is intended to include "the mortgage's estate
or personal representative. 24 C.F.R. §123(b). HUD interpretations clarify that a sale includes "any
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post-death conveyance of the mortgage property (even by operation of law) to the borrower's estate
or heirs (including a surviving heir who is not obligated on the HECM note." See also Mortgage
Paragraph 9(d)(ii), M;ortgagee Letter 2015-10, HUD Administration of Insured Home Mortgage
Handbook 4330.1.
12. Ms. Hemdon was not advised of her right to pay off the loan at 95% of the appraised
value of the property.
13. As a result of the foregoing, Plaintiff is not entitled to the equitable remedy of
foreclosure.:"/

Fourth Affirmative Defense — Failure to Provide Proper Loss Mitigation or Loan
Servicing

14. Alternatively, HECM loan servicing guidelines also provide that a HECM
surviving, "non-borrowing" spouse has the right to seek an option called the "Mortgagee Optional
Election." This policy allows surviving spouses to remain in the home after the death of the last
"borrower." See Mortgagee Letter 2015-15.

15. Plaintiff failed to inform Ms. Hemdon that she may qualify for this opportunity and
maintams it had no responsibility to do so. Plaintiff did not even consider Ms. Hemdon for this
option or provide Ms. Hemdon with the information necessary to pursue this opportunity to stay
in her home after the death of her long-time spouse.
16. As a result of the foregoing. Plaintiff is not entitled to the equitable remedy of
foreclosure.

ATTORNEYS FEES
Defendant is entitled to court costs and attorney's fees pursuant to §57.105(7), Fla. Stat.
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WHEREFORE, the Defendant, Joan Hemdon, respectfully requests that this court enter
a judgment in Defendant's favor, award Defendant's counsel attorney's fees and costs; and grant
such other and further relief as this Court deems proper.

Respectfully submitted,

/s/Michael J. Pelkowski

Michael J. Pelkowski (Fla. Bar 62232)
Michael.Pelkowski(S)jaxle£alaid.ors
Lynn Drysdale, Esquire (Fla. Bar 508489)
LYmi.drYsdale{% j axlesalaid. org
Jacksonville Area Legal Aid, Inc.
126 West Adams Street

Jacksonville, Florida 32202
(904) 356-8371, Ext. 306
Fax (904) 515-2662
Jalaconsumer@iaxlegalaid.org

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has served this 10th
day of December, 2018 via email to Karissa.chin-duncan@gmlaw.com and
gmforeclosure@gmlaw.com and all other parties via eportal.

Respectfully submitted,

/s/Michael J. Pelkowski
Attorney
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.: 2012-CA-007862
ONEWEST BANK, F.S.B.,

Plaintiff,
vs.

JOSffi MAREB (DECEASED) POLLACK, et al.
Defendants.

SECOND AMENDED ANSWER AND AFFIRMATIVE DEFENSES
The Defendant, Linda McClamma ("Ms. McClamma") through her undersigned attorneys,
and for her Second Amended Answer and Affirmative Defenses to Plaintiffs Amended Mortgage
Foreclosure Complaint ("Complaint") filed herein for the purposes of amending her Answer and
Affirmative Defenses to address the substitution of the party Plaintiff. In response to the Plaintiff,
Bank of New York Mellon Tmst Company, N.A. as Tmstee for Mortgage Assets Management
Series 1 Trust's ("U.S. Bank" or "Plaintiff) Amended Mortgage Foreclosure Complaint, Ms.
McClamma says:
1. Ms. McClamma admits the allegations contained in Paragraph 1 of Plaintiff s
complaint forjurisdictional purposes only and denies that Plaintiff is entitled to the relief sought
therein.

2. Ms. McClamma denies the allegations contained in Paragraph 2 of Plaintiff s
complaint. Plaintiff claims it is the "holder" of the note secured by the subject mortgage. Ms.
McClamma denies the note is a negotiable instrument which can be enforced by a mere "holder."
Ms. McClamma further denies Plaintiff has any interest in any note and/or mortgage relevant to
the above-styled case and pursuant to §§673.3011, 673.3081 and 673.2031, Fla. Stat. and
demands strict proof of Plaintiffs claimed "holdership."
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3. Ms. McClamma is without specific knowledge as to the allegations contained in
Paragraphs 3, 4, 9, 10, 11, 16 and 18 of Plaintiff s complaint and denies the same.
4. As to Paragraph 5 ofPlamtiffs complaint, Ms. McClamma admits Ms. Pollock
died, however, denies the remainder of the allegations of this paragraph.
5. As to Paragraphs 6, 12 and 15 of Plaintiff s complaint, Ms. McClamma admits
that she is the owner of the property but denies the remainder of the allegations of these
paragraphs.
6. Ms. McClamma denies the allegations contained in Paragraphs 7, 8, 13 and 14 of
Plamtiffs complaint.

AMENDED AFFIRMATIVE DEFENSES
Facts Relating to Affirmative Defenses
6. The day the subject loan documents were signed my mother, Josie Marie Pollack
(heremafter "Ms. Pollack") was 78 years old and suffering from many physical impairments
which were also taking their toll on her mental state.
7. Her physical impairments included but were not limited to an enlarged liver,
COPD, diabetes and heart disease.
8. Ms. Pollack did not understand the loan documents she was signing at the time of
the closing which took place in her home. She did not receive the required pre-execution reverse
mortgage counseling. During the process of signing the loan documents, Ms. Pollack put down
her pen three times, at minimum during the closing. She was upset and crying and told the
representative and authorized agent of Plaintiff or its predecessors in interest who showed up
with the loan documents, Shawn Petiprin, at least three times, that she did not want to sign the
papers unless she was assured that her daughter who held title to the home with her, would not
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be kicked out of the home when she (Ms. Pollack) died. Shawn, as authorized agent of Plaintiff
or its predecessors in interest promised that Ms. McClamma could stay in the home as long as
she (Ms. McClamma) lived and would not be in danger of losing the home as a result of the loan.
9. Only Ms. Pollack, Ms. McClamma. JaNene Cortez, John Williams, Brandy
Mershell (now deceased) and Mark Covel were present in Ms. Pollack and Ms. McClamma's
home the day of the execution of the loan documents. Shawn did not bring any witnesses or a
notary to Ms. Pollack and Ms. McClamma's house to notarize or witness the loan documents.
Shawn also did not leave a copy of the loan documents with Ms. Pollack, indicating he would
have them completed at the office (presumably to have the documents witnessed and notarized).
10. Shawn also brought a deed for Ms. McClamma to sign. Ms. McClamma did not
understand the ramifications of signing the deed and only signed it based upon Shawn's promises
that she (Ms. McClamma) would not lose the home if Ms. Pollack died.
11. Ms. Pollack and Ms. McClamma did not have any mortgages on their home when
the loan documents that are the subject of the Plaintiffs complaint were signed. Ms. Pollack and
Ms. McClamma were and have always been current with taxes and insurance for the property.
First Affirmative Defense — Failure to Provide Required HECM counseling
12. The loan that is the subject of the above-styled lawsuit is a Home Equity
Conversion loan secured by a Home Equity Conversion Mortgage ("HECM"), insured by the
Federal Housing Administration and regulated by the Department of Housing and Urban
Development.

13. The stated congressional intent for the HECM program is "to meet the special
needs of elderly homeowners by reducing the effect of the economic hardship caused by the
increasing costs of meeting health, housing, and subsistence needs at a time of reduced income,
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through the insurance of home equity conversion mortgages to permit the conversion of a portion
of accumulated home equity into liquid assets." 12 U.S.C. § 1715z-20(a)(l).
14. As such, HECM mortgages are subject to heightened servicing requirements,
regulations, and agency oversight. HECM servicing is regulated by 24 C.F.R. § 206, et. seq.;
HUD Handbook 4235.1 REV - 1; HUD Handbook 4330.1 REV - 5; and Mortgagee Letters
periodically issued by HUD pursuant to its administrative authority.
15. Plaintiff, or its agents or predecessors in interest, were required tp provide Ms.
Pollack and Ms. McClamma, both owners of the property with pre-loan execution counseling.
United States Department of Housing and .Urban Development, FHA Reverse Mortgages
(HECMs) for Seniors, www.hud.gov/program__offices/housing/sfh/hecm/hecmabou. See, e.g., 24
C.F.R. §206.41. See also Mortgagee Letter 2004-25.
16. Shawn, as authorized agent of the Plaintiff or its predecessors in interest, told both
Ms. Pollack and Ms. McClamma that they would receive the required counseling and the signed
loan documents after the loan closing. Neither Ms. Pollack nor Ms. McClamma received any
counseling prior to the execution of the mortgage or note. Neither Ms. Pollack nor Ms.
McClamma ever received any reverse mortgage counseling.

17. Had this counseling been offered or provided, Ms. Pollack would have not
executed the loan documents. Merely answering her questions at closing accurately would have
lead her not to execute the subject loan.
18. As a result of the foregoing found in Paragraphs 6 through 16, Plaintiff is not
entitled to the equitable remedy of foreclosure.
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Second Affirmative Defense - Failure to Provide Proper Loss Mitigation or Loan
Servicing
19. HECM regulations provide that HECM borrower and their heirs have the right to
pay off the HECM at 95% of the appraised value of the property. 24 C.F.R. §206.125(c). The
regulations also provide that any sale by a mortgagor is intended to include "the mortgage's
estate or personal representative. 24 C.F.R. §123(b). HUD interpretations clarify that a sale
mcludes "any post-death conveyance of the mortgage property (even by operation of law) to the
borrower's estate or heirs (including a surviving heir who is not obligated on the HECM note."
See also Mortgage Paragraph 9(d)(ii), Mortgagee Letter 2015-10, HUD Administration of
Insured Home Mortgage Handbook 4330.1.
20. Instead of contacting Ms. McClamma as a surviving heir and owner of the
property which is the subject of the above-styled case, Plaintiff through its authorized
representatives and/or predecessors in interest, refused to talk to Ms. McClamma. Therefore, she
was not advised of her right to pay off the loan at 95% of the appraised value of the property. If
this opportunity had been provided to Ms. McClamma in 2012, the loan delinquency could have
been resolved at that time.
21. As a result of the foregoing, referenced in Paragraphs 1 9 and 20 above, Plaintiff is
not entitled to the equitable remedy of foreclosure.
Third Affirmative Defense Unclean Hands/Failures of Conditions Precedent
22. Ms. McClamma realleges the allegations contained in Paragraphs 6 through 18,
19 and 20 as if fully set out herein.
23. Foreclosure is an equitable remedy and HECM federal statutes and regulations,
the HUD HECM servicing manual and the subject note and mortgage require heightened
servicing efforts to avoid the loss of homes by elderly homeowners. Plaintiff, through its agents
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and/or predecessors in interest, has failed to meet all conditions precedent, or alternatively, has
failed to comply with the subject mortgage and/or has failed to comply with the regulations and
servicing handbook citations referenced herein. See C.F.R. 203.500, et. seq.', 24 C.F.R. 203.600,

et. seq.; 24 C.F.R. § 206, et. seq.; HUD Handbook 4235.1 REV- 1; HUD Handbook 43 3 0.1
REV - 5 and the relevant Mortgagee Letters.
24. Specifically but without limitation, Plaintiff, through its agents and/or
predecessors in interest, have failed to properly communicate with Ms. Pollack and Ms.
McClamma, the property owners, regarding the ramifications of signing a reverse mortgage and
regarding Ms. McClamma's options at the time of her death.
25. As a result, Plaintiff, through its agents and/or predecessors in interest, have
failed to establish statutory and contractual conditions precedent to this foreclosure and by
reason thereof comes to the Court with unclean hands and is not entitled to the equitable remedy
of foreclosure. Laws v. Wells Fargo Bank, N.A., 159 So.3d 918 (Fla. 1st DCA 2015); Chrzuszcz
v. Wells Fargo Bank, N.A. 2018 WL 3151206, --—So. 3d -—) (Fla. 1st DCA June 28, 2018);
Network Inc. v. Knight, 149 So. 3d 121, 122 (Fla. 4th DCA 2014).
26. As a matter of equity, this Court should refuse to foreclose this mortgage because
the execution of the mortgage was made without the required counseling and was a result of
misrepresentations and failure to provide Ms. McClamma with proper loss mitigation was also
inequitable rendering foreclosure unconscionable.

ATTORNEYS FEES
Defendant is entitled to court costs and attorney's fees pursuant to §57.105(7), Fla. Stat.
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WHEREFORE, the Defendant, Linda McClamma, respectfully requests that this court
enter a judgment in Defendant's favor, award Defendant's counsel attorney's fees and costs, and
grant such other and further relief as this Court deems proper.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to
Lindsay Cohen, Esquire, Albertelli Law, at lcohen@albertellilaw.net and
servealaw@albertellilaw.com on this 19th day of February, 2019.

Respectfully submitted,

/s/Lvnn Drvsdale

Lynn Drysdale, Esquire (508489)
Jacksonville Area Legal Aid, Inc.
126 West Adams Street
Jacksonville, Florida 32202

(904) 356-8371, Ext 306
Fax (904) 515-2662
Lynn.drysdale@j axlegalaid.org
Counsel for Ms. McClamma
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Filing # 63232678 E-Filed 10/24/2017 11:27:25 AM

IN THE CIRCUFT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
CLAY COUNTY, FLORIDA
CASENO.:2015-CA-669
ONEWEST BANK, NA.,
Plaintiff,
V.

JOHN J.H. YANG, etal.,
Defendants.

JOHN J.H. YANG'S RESPONSE TO
PLAINTIFF'S MOTION FOR RECONSroERATION
COMES NOW Defendant JOHN J.H. YANG ("Mr. Yang"), in compliance with this
Court's Order Directing the Defendant to File a Response, entered October 12,2017, and files his
Response to Plaintiffs Motion for Reconsideration and states:
Introduction
4^—The caxe 'ongin:a'teid..'on July 7^ 2015-a« •a.reverse .mortgage ..^reol&sm-e. .Plo-mdf^:

Onewest Bank, N.A. ("Onewest" or "Plaintiff) claimed Mr. Yang defaulted on the terms of his
mortgage and mortgage note by failing to occupy the subject property for twelve (12)
consecutive months. (Paragraph 5, PlaintifTs Complaint) Discovery confirmed Onewest had
made this statement knowing it was false, as Onewest was in regular communication with Mr.
Yang - at his home - prior to serving the complaint.
2. Onewest also learned its allegation was false when Mr. Yang was served with

initial process on July 20,2015 at his home, and again on August 31,2015, when Mr. Yang filed
an answer and affimiative defenses denying his home was no longer his principal residence, and
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again on August 31, 2015 when Mr. Yang served Request for Admissions with a copy of the
Return of Service indicating he had been served at the subject property.
3. Eventually, on June 22,2016, Plaintiff dismissed the foreclosure lawsuit,
unilaterally claiming the case had been "settled." This also turned out not to be true, with
Onewest's corporate representative disavowing this position during her deposition. (See
Deposition of Karen Dickinson, December 8, 2016, Pages 40 - 44.)
4. Because this unilateral statement of settlement was not tme, Mr. Yang filed a
timely motion for Attorneys' Fees and Costs. Tumson v. Bank of America, N.A., 144 So. 3d 588

(Pla. 2nd DCA 2014). (Plaintiffs self-serving statement that the voluntary dismissal was based
upon a settlement was not binding on the Defendant who was not a party to the unilaterally-filed
document) After Mr. Yang's Motion was initially denied, an evidentiary hearing occurred based
on Mr. Yang's Request for Rehearing. In the Request for Rehearing, Mr. Yang advised that the
Court had overlooked an important evidentiary fact - that there was no settlement - and provided

factual support for this position. (in addition to the fact that Onewest abandoned the position
during Ms. Dickinson's deposition.) Based on this, the Court ultimately reversed its position,
entering an Order on January 3, 2017, finding Mr. Yang was entitled to attorney's fees and costs.
5. Now, ahnost eight months later, Onewest asks the Court to reverse itself again,

Rather than pointing to something the Court might have overlooked, however, Onewest's sole
argument is based on a non-reverse mortgage case from 1992, with Onewest now arguing that,

because the underlying reverse mortgage loan states the loan obligations "are without personal
liability," fees could not be awarded to Mr. Yang even if he prevails in the action.
6. First, it is clear Onewest is not seeking reconsideration - it is raising an entirely

new argument it could have raised at any time in the past, and certainly prior to the Court's
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Order of January 3, 2017. In sum, and as developed below: (a) Onewest is seeking to have the
Court reverse itself based on an argument Onewest's attorneys could have brought before the

Court not once, but twice - an argument it waited almost eight (8) months after the subject Order
was entered to raise; (b) Onewest is relying on a case that was decided in 1992, before the
contract between Onewest's predecessor and Mr. Yang was signed; (c) the case upon which
\

Onewesfs argument depends, is itself reliant on a case in which the prevailing party was
awarded fsG& and costs; (d) this motion has now caused even more delay in resolution and is
causing the presently-assigned judge to take this matter off of the trial/hearing docket.
7. •• • Onewest is wrong on. the law and is abusing the procedure. These issues will be
discussed ill turn.

Mr. Yang is the Prevailing Party in the 2016 Foreclosure Lawsuit
8. The dismissal of the foreclosure lawsuit rendered Mr. Yang the "prevailing
party." Thornber v. City of Ft. Walton Beach, 568 So.2d 914, 919 (Fla. 1990) (the defendant is
the prevailing party when die plaintiff voluntarily dismisses an action, a determination, on the
merits is not a prerequisite to an award of attorney's fees); See also The Bank of New York v.

Williams, 979 So.2d 347, 348 (Fla. lstDCA2008) (defendant prevailing party upon voluntary
dismissal despite re-filing of foreclosure case); J.P. Morgan Mortgage Acquisition Corp. v,

Golden, 98 So.3d 220, 221 - 223 (Fla. 2d DCA 2012) (complaint dismissed for failure to show
proper notice of intent to foreclose, defendant prevailing party even. though plaintiff could refile).
Section 57.105(7), Fla. Stat. Supports Mr. Yang's Counsel's Claim for Fees and Costs
9. Mr. Yang relied upon §57.105(7), Fla. Sfat. to support entitlement to fees. This
provision provides:
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(7) If a contract contains a provision allowing attorney's fees to a
party when he or she is required to take any action to enforce
the contract, the court may also allow reasonable attorney's

fees to the other party when that party prevails in any action,
whether as plaintiff or defendant, with respect to the contract. This
subsection applies to any contract entered into on or after October
1,1988. Emphasis added
10. Onewest argues Mr. Yang is not entitled to fees pursuant to §57.105(7), Fla. Stat.
because the underlying reverse mortgage loan states the loan obligations "are without personal
liability," therefore, fees cannot be awarded to Mr. Yang even if he wins.

11. The focus of §57.105(7), Fla, Stat rests solely on Onewest's right to seek fees if it
is "required to take any action to enforce the contract." Onewest made this point itself in this
action, when it took the opposite position to the one it currently maintains, based on its own
reading of the contract it sought to enforce: Onewest sought attorneys' fees and costs m its

Complaint. (Paragraphs 9 and b). In its Complaint, Onewest alleged it hired a law firm to
"represent them in this action and has agreed to pay them a reasonable fee and costs for their

services." (Paragraph 9, Complaint) Onewest based this request for fees and costs on the
language of Paragraph 7(C) of the subject note:
"[Cjosts and expenses, including reasonable and customary
attorney's fee, associated with the enforcement of this Note to the

extent not prohibited by applicable law. Such fees and costs shall
bear interest from the date of disbursement at the same rate as the

principal of the note." Paragraph 7(C) of the note.
The mortgage also provides:
"Lender shall be entitled to collect all expenses incurred in
pursuing the remedies provided in this Paragraph 20, including, but
not limited to, reasonable attorney's fees and costs of title
evidence." Paragraph 20 of the mortgage.
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12. Nowhere in §57.105(7), Fla. Stat, is there a requirement that the fees sought must
come out of the pocket of the borrower. (Usually, in a foreclosure, the opposite is true - the fees

are incorporated into the judgment and satisfied through the sale of the property.)
13. Not only has Onewest taken the opposite position during the pendency of this suit
- it has taken the opposite position in other reverse mortgage cases it has filed, both at the trial
court level and on appeal. In Henderson v. Onewest Bank FSB, 217 So.3d 209 (Fla. 1 st DCA
2017), a pro se defendant raised several issues in an attempt to reverse the foreclosure of the
reverse mortgage secured by his mother's home. The only issue addressed by the Court was the

failure of the Plaintiff to provide admissible, competent evidence of the amount of the fees
awarded. The Court remanded the case to the trial court to take evidence on the amount of fees
to be awarded - to Onewest. Onewest takes whatever position benefits Onewest

Suchman Does Not Defeat Mr. Yaug's Claim for Fees and Costs
14. Onewest relies upon the Third District Court of Appeal's decision in Suchman
Corporate Park, Inc. v. Greenstein, 600 So. 2d 532 (Fla, 3d DCA 1992) to support its position
that Mr. Yang's counsel is not entitled to fees. The Suchman Court does not provide any analysis

to explain its departure from the plain reading of the statute. The Suchman Court refers to the
lack of personal liability under the terms of the note and mortgage to explain its refusal to award
fees. By contrast, in the instant case, Mr. Yang is personally liable on the note and mortgage

allowing for fees and was in danger of losing his home to foreclosure based upon other terms of
the note and mortgage. It is difficult to think of liability more real or personal than the loss of
one's home for allegedly failmg to comply with the terms of a note and/or mortgage. IfOnewest
was the prevailing party, even though it could not obtain a deficiency judgment against Mr.
Yang, he would still have been required to pay the fees and costs awarded in addition to the
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principal, interest, and other sums incorporated into the judgment in order to exercise his
statutory and contractual right to redeem his interest m his home.

15. The Suchman Court cites to the Fourth District Court of Appeal's decision in
Helm v. Kirkland, 356 So. 2d 850 (Fla. 4th DCA 1978) to support its denial of attorney's fees and
costs. The Heim Court did not address entitlement to attorneys' fees. Instead, the Plaintiff sought
a deficiency when it was not entitled to do so by the terms of the non-recourse mortgage. The

Helm Court did find the prevailing party was entitled to attorneys' fees and costs. Id. at 851.
Therefore, the decision in Helm support's Mr. Yang's claim for attorneys' fees.

Taking Away One Payment Remedy does not Defeat Entitlement
16. The S econd District Court of Appeal has ruled more consistently with the
language of §57.105(7), Fla. Stat. in Vaughan v. First Union National Bank of Florida, 740 So.
2d 1216 (Fla. 2nd DCA 1999). The Vaughan Court provides much more in the way of facts to
support its decision. The borrowers in Vaughan signed the note and mortgage but were not

personally liable as a result of a bankruptcy discharge. Even though the borrowers had no
personal liability for the fees, the assessment of fees did affect their right to redemption. Because
the award of fees affected the borrowers' of redemption, they had the right to contest the fees. Id.
at 1217. Similarly, Mr. Yang' right and ability to reinstate or redeem the note and mortgage
would be significantly affected by the amount of fees if awarded to Plaintiff- he would have
been personally liable if he intended to reinstate or redeem.
The Court Cannot "Reconsider" Arguments Which
Could Have Been IVIade Before but Were Not Raised or Considered
17. Finally, Onewest is abusing the procedure. A motion for reconsideration of a
non-final order is not provided for by the Florida Rules for Civil Procedure. A final order may
be addressed by Rule 1 .530, Fla.R.Civ.P. There is no corresponding Rule for non-fmal orders,
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only the Court's inherent power to reconsider its own orders. The First District Court of Appeal
has focused on the role of motion for reconsideration, in State ex rel. Jaytex Realty Co. v. Green,

105 So.2d 817 (1958), indicating:
The sole and only purpose of a petition for rehearing is to call to
the attention of the court some fact, precedent ormle of law which
the court has overlooked in rendering its decision. Judges are
human and subject to the frailties of humans. It follows that there
will be occasions when a fact, a controlling decision or a principle
of law even though discussed in the brief or pointed out in oral
argument will be inadvertently overlooked in rendering the
judgment of the court.
18. Here, Onewest' s Motion for Reconsideration raises a completely new legal
argument based upon a case decided m 1992, and, as pointed out above, this new position is

different than the one maintained by Onewest at the outset of this case and on appeal in
Henderson. The fact that Onewest did not or chose not to raise Suchman earlier is on Onewest,

not the Court, and the attempt to raise this new issue at this late date is a misuse of the procedure.
19. It is interesting to note that in the January 3,2017 Order Granting Motion for Fees
mid Co.st^ :tfits,.Coi»AN^ —................................. ^—.. ..................... -———————-—-..,.......................... :..

That this litigation became protracted and endured for many
months beyond the pleading stage is disconcerting to the Court. It
would seem that a confirmation of occupancy coupled with an
early reference to Fla. Stat. sec. 57,105(1) and (4) would have been
dispositive at the outset and in keeping with the statutory objective
of curtailing needless litigation.
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20. Now this Court is being asked to consider for the first time arguments which
could have been raised at the September 7,2016 and December 20,2016 hearings on Mr. Yang's
motion for attorneys' fees and costs. Counsel for Mr. Yang has served and now filed a Motion

for Sanctions pursuant to Fla. Stat §57.105(1) and (4).
WHEREFORE, Mr. Yang requests this Court deny Onewest's Motion, for the reasons
set forth above.

DATED, this 24fh day of October, at Jacksonville, Duval County Florida.
Jacksonville Area Legal Aid, Inc.
,,/s/ James A. JKGwalsM, Jr.

James A. Kowalski, Jr. (852740)

LynnDrysdale (508489)
Attorneys for Mr. Yang

Jacksonville Area Legal Aid, Inc.

(904) 356-8371, Ext 325 (JK)
(904) 356-8371, Ext 325 (LD)
FAX: (904) 515-2662
Primary email:
Jim.kowalski@jaxleglaid.org
lyan.drysdale@jaxlegalaid.org
^^c^il'd^yy: Jalac.ons»»<SE:@p?!^^

PAUL R. REGENSDORF
MPaulRee^nsdOrf: _
Paul R. Regensdorf, Esquire

Florida Bar No. 152395
3494 SW Forest Hills Court
Pahn City, Florida 34990-2602
Office: 954-562-9598
Fax: 386-454-3486
Primary Email:
paul,regensdorf@gmail.com
Pro bono counsel for Mr. Yang
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CERTIFICATE OF SERVICE
The undersigned certifies that'a true copy of this document has been furnished by
electronic transmission to Jonathan lan Meisels, Esquire and William Bemiett, Esquire,
Robertson, Anschutz & Scheid, P.L. via electronic transmission at mail@rasflaw.com;
j.meisels@raslawfl.com and wbennett@rasflaw.com and John F. Rudy, III, Assistant U.S.

Attorney, via electronic transmission usaflm.hud.disclaimers@usdoj.gov on this 24th day of
October, 2017.

/s/James A. Eowalski.

ATTORNEY

30

Filing # 48318097 E-FiIed 10/31/2016 05:22:20 PM

IN THE CIRCUIT COURT OP THE TENTH JUDICIAL. CIRCUIT
IN AND FOR POLK COUNTY, FLORIDA
CD: BANK, N.A, Case No.: 2016CC-001327-0000-00
Plaintiff,
vs.

OSSIE LOPTON,
Defendant.

J
AMENDED. ANSWER, AFFIRMATIVE:;DEFEN§Ea AND- GOUNTERCLAB1S'.
COMES NOW the Defendant, OSSIE LOFTON, by and through the undersigned
attorneys, and for her Amended Answer and Affirmative Defenses to Plaintiffs Complaint
states:

1. Admit for jurisdictional purposes only. Deny that Plaintiff is entitled to the relief
sought herein.

2. Without Knowledge.
3. Admit.

4. Admit that Plaintiff declares the amounts due. Deny that Plaintiff is entitled to
make that declaration or is entitled to the relief sought therein.
5. Admit that Mr. Lofton died. Deny that Ms. Lofton has failed to perform her
obligations under the Mortgage. Deny that the Secretary of Housing and Urban Development
approved the alleged occurrence as grounds for acceleration.
6. Admit.
7. Deny.

8. Deny that the conditions precedent to the filing of this action have been met.
Specifically and without limitation Plaintiff and its predecessors in interest failed:
Page 1 of 29
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a. To refer the mortgage to a local housing counseling agency pursuant to HUD

handbook 4330.1 REV-5 §§ 13-23,13-31CandMortgageeLetters2011-01,
2015-11.
b. To issue a repayment notice stating that the mortgage is due and payable that
provides the amount of the outstanding balance and instructions, as required
by HUD handbook 4330.1 REV-5 §13-33 and Mortgages Letters 2011-01,
2015-11.
In addition to Plaintiffs failure to service the property, the Department of Housing and
Urban Development, via its servicer, NOVAD, failed to abide by its regulatory and
semcing obligations by:
a. Failing to demand and review evidence of due and payable status as required
by HUD handbook 4331.1 REV-5 §13-31 B andMortgageeLetter2011-01.
9, Admit that a law fimi was retained,
10. Deny.

11. Admit that Ms. Lofton has a claim and interest as owner of the property.
12. Admit.
13. Deny that any unknown parties may have a claim or interest to the property.

14. Admit that heirs have a claim to the property, Deny that their interests are inferior
to those of the Plaintiff.

FACTS RELATING TO MS. LOFTON'S AFFmMATIVE
DEFENSES AND COUNTERCLAIMS
15. Defendant, Ossie Lofton ("Ms. Lofton") is a 90 year old widow fhat has resided in
the subject property without interruption since on or about August, 1974.
Page 2 of 29
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16. On April 28, 2003, Ms. Lofton and her now deceased husband, Willie Lofton,
executed a Home Equity Conversion Mortgage and Home Equity Conversion Adjustable Rate
Note.

17. On or about October 18,2011, an alleged gap in property hazard insurance
occurred. Plaintiff force placed insurance upon the property m the sum of $1,883.30. At the time,
rather than a property charge, Plaintiff considered the payment a "line of credit loan advance,"
and labeled it as such in its monthly mortgage statement.
18. On November 9,2011 Plaintiff was reimbursed, allegedly by its insurance
company, in the amount of $1,460. Plaintiff considered the $1,460 a "loan prepayment."
19. An outstanding balance of $423.30 remained. For approximately three years, Ms.

Lofton remained unaware of any outstanding balance because Plaintiff considered the charges a
loan advance and failed to notify Ms. Lofton of its unilateral change of the designation of the
payment.

20. On or about November 25,2014, Plaintiff brought an action to foreclose upon Ms.
Lofton's property for non-occupancy of the dwelling. At the time, Ms. Lofton had resided in the
property without infermption for approximately 40 years.
21. Plaintiff began to conduct property inspections under the pretext that Ms. Lofton
had vacated the property. Ms. Lofton was charged for property inspections at least ten times for a
total of $200.
22. Plaintiff eventially contacted Ms. Lofton and teamed of its error. Plaintiff
voluntarily dismissed the 2014 action on December 23,2014 6acli party to bear ite Gwn fees.and
costs,
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23. Despite the language' of the voluntary dismissal, Plaintiff charged Defendant for
attorney's fees and costs related to the action in the amount of at least $2,260.

24. Sometime in March, 20 15, Ms. Lofton received a letter from Financial Freedom,
the loan servicer, advising her that the loan was "suspended and in default" because of the
outstanding $423.30. The alleged default had been considered a line of credit loan advance
according to the October 31, 2011 statement, and Ms. Lofton had never been adequately
infomied of Financial Freedom or the Plaintiffs unilateral change of the status of the payment..
Due to herage and declining eyesight, Ms. Lofton did not see or notice the thirty cents in the
decimal portion of the sums demanded. As a result, on March 11,2015 Ms. Lofiton wrote a check
in the sum of $423 to Financial Freedom.
25. Ms. Lofton was not put on notice that she allegedly owed the servicer $.3 (thirty
cents) until August, 2015 when she received a letter stating that she would be subjected to
foreclosure if she did not make the $.3 payment by September 8, 2015.
26. Because the notice merely demanded "$.3" and did not state "thirty cents" or

"$.30" anywhere, Ms. Lofton, who was approaching her 90 birthday, believed she must pay the
servicer $.03 (three cents).

27. On August 17, 2015 Ms. Lofton sent Financial Freedom a check to cover the
amounts demanded. In the numerical portion of the check, Ms. Lofton wrote "$0.3," however, in

the written portion of the check, Ms. Lofton wrote out "three cents," thereby putting the servicer
on notice that she did not understand the demand letter.
28. Plaintiff now brings this action seeking foreclosure of Ms. Lofton's home of 42
years because of an alleged outstanding property charge of $.27 (twenty-seven cents).

AFFIRMATIVE DEFENSES
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First Affirmative Defense - Estoppel
29. The loan that is the subject of this action is a Home Equity Conversion loan
secured by a Home Equity Conversion Mortgage ("HECM"), insured by the Federal Housing
Administration and regulated by the Department of Housing and Urban Development.
30. The stated congressional intent for the HECM program is "to meet the special
needs of elderly homeowners by reducing the effect of the economic hardship caused by the
increasing costs of meeting health, housing, and subsistence needs at a time of reduced income,
through the insurance of home equity conversion mortgages to permit the conversion of a portion

of accumulated home equity into liquid assets." 12 U.S.C. § 1715z-20(a)(l).
31. As such, HECM mortgages are subject to heightened servicing requirements,
regulations, and agency oversight. HECM servicing is regulated by 24 C.F.R. § 206, et. seq.',

HUD Handbook 4235,1 REV -1; HUD Handbook 4330.1 REV-5; and Mortgagee Letters
periodically issued by HUD pursuant to its administrative authority.
32. On or about October 18,2011 an alleged lapse in hazard insurance occurred.

Plaintiff allegedly advanced to Defendant $1,883.30.
33. When a servicer purchases hazard insurance to cover the property of a borrower

that has elected to obtain his or her own insurance coverage, the ser/icer may either: (a) advance
the lEunds for coverage from the borrower's line of credit and reduce the amounts advanced from

the borrower's principal limit; or (b) if the borrower's principal limit is insufficient to cover the
advance, the servicer may charge the borrower for servicing advances and then attempt to collect
the debt. If the servicer is advancing a property charge, such as taxes or insurance, it must label
and itemize the charges as such in its monthly or annual statements. 24 C.F.R. §§ 206.203,

206.26; HUD Handbook 4330.1 REV - 5 § 13-18 (stating that the Mortgagee Must Comply with
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Tmth-in-Lending Act requirements for periodic disclosures for Open-End Credit, such as 12
C.P.R. 226).

34. Plaintiff originally considered the advance a "line of credit loan advance" and
reduced the amount from Defendant's principal limit. A copy of the October 31,2011 statement
is attached hereto and incorporated herein as Exhibit "A."
35. On November 9,2011, Plaintiff was immediately reimbursed in the amount of
,^ $ 1,460, leaving a balance of $423.30. Because that amount was considered a line of credit

advance,-Defendant was not put on notice that the Plaintiff unilaterally reclassified the
outstanding advance to "property charges" for approximately 4 years.

•"' 36. Despite demand letters sent to Defendant in 20 15, first for $423 .30, and later for
$.3, Plaintiff has never converted the line of credit advance to a semcing advance, has never

corrected its statements, and has never notified defendant of the error. Plaintiff remained silent
about its mistake leaving the defendant to suffer the consequences.

37. In the time since Plaintiffs original mistake or misrepresentation, Plaintiff has
accrued interest fi-om the original charge that far exceeds the $.27 due.

38. Ms. Lofton did not take any action to rectify the mistake when it occurred because
she was not put on notice of the unilateral change in designation of the charges, and was told by
Plaintiff via its monthly statement that she had received a line of credit advance, which is a
charge that is reduced from a borrower's principal limit or line of credit and cannot be called due
and payable.
39. Ms. Lofton's position has changed for the worse because over the past four years

interest has accmed from the original charges, Plaintiff has called the loan due and payable, and
the burden of correcting these errors is significantly greater on Defendant because of her
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advanced age. Ms. Lofton has also incurred wrongful attorney's fees and costs arising out of
Plaintiffs foreclosure action for an alleged non-occupancy that never in fact occurred.

40. Plaintiff should be equitably estopped from proceeding with this action.

Second Affirmative Defense - Failure of a Condition Precedent
Failure to Properly Sei-vice Loan

41. C.F.R. §206.203 and HUD Handbook 43 3 0.1 REV-5 § 13-18 imposes a
requirement upon the sendcer to disclose an itemized list of all payments made of behalf of the
borrower, including insurance payments.

42. On October 19, 2011, Plaintiff advanced Defendant $1,883.30. Plaintiff
considered the advance a "line of credit loan advance." A loan servicer may not call an HECM
loan due and payable because it has made a line of credit or principal balance loan advance.
43. For approximately 4 years, Plaintiff failed to notify Defendant that the "line of
credit loan advance" was in fact an insurance advance. Plaintiff never corrected its mistake, and
the alleged insurance advance remains a "line of credit loan advance" according to the itemized
statements furnished to Defendant.

44. Plaintiff has failed to adequately service Defendant because it has never disclosed
in its statements that an insurance advance was made to Defendant. Plaintiff then waited 4 years
to demand payment from Defendant, without offering explanation of the origin of the charges.
The error has never been corrected by Plaintiff.
45. Pursuant to Mortgagee letter 2011-01, Plaintiff was required to refer Ms. Lofton
to a local Housing Counseling Agency and to provide:
(1) the contact information for person(s) at the mortgagee's office who the
counselor may contact directly to make inquiries or discuss the mortgagor's loan
and financial circumstances; and
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(2) the length of time the counselor has to identify a viable solution that may
assist the borrower with curing the delinquency, or any alternative steps to
address the unpaid property charges.
46. The same mortgagee letter also explicitly states the purpose of the HECM
program that foreclosures must be pursued only as a method of last resort for the resolution of
unpaid property charges, and "Mortgagees should be proactive and pursue early intervention to
avoid future delinquencies."

47. Handbook 4330.1 REV - 5 § 13-31 imposes a duty upon plaintiff to "take
whatever steps are necessary to rectify a violation of the mortgage covenants before submitting a
request to HUB to declare the mortgage due and payable, including referral of the mortgagor to a
housing counseling agency." See also 4330.1 REV - 5 § 13-23, which states that mortgagees
should refer situations where the mortgage conditions are not being met to a HUD-approved
housicig counseling agency.

48. Plaintiff sent out demands for payment of the alleged insurance charges on March
3,2015 for $423.30, and for "$.3" on August 13, 2015, nearly 4 years after it advanced the
funds, labeling them as a line of credit advance.
49. Plaintiff immediately received two check payments upon demand. The first for
$423, and the latter filled out with mismatching amounts - the written portion of the check stated
"three cents," the numerical portion of the check contained the sum of $.3.

50. Because Plaintiffs August 13, 2015 notice merely demanded "$.3" and did not
state "thirty cents" or '<$.30" anywhere, Ms. Lofton, who was approaching her 90 birthday,

believed she must pay the servicer $.03 (three cents).
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51. P'laintiffwas therefore on notice that (a) it had mislabeled its statements m
violation ofHUD servicing regulations; and (b) that Ms. Lofton misunderstood the demand for
payment of $.3 (thirty cents) as a demand for payment of $.03 (three cents).
52. Plaintiff could have easily rectified these errors by referring Ms. Lofton to a local
HUD counseling agency in accordance with Mortgagee Letter 2011-01; explaining the error to
Ms. Lofton over the phone; obtaining a face to face meeting with Ms. Lofton, as required under
24 C.F.R. 203.604; correcting and properly itemizing the insurance charge in Ms. Lofton's
monthly statements; sending Ms. Lofton a more clear demand letter with an explanation of the
charges and Plaintiffs errors; or by taking any other steps reasonably calculated to adequately
semce the loan of a 90-year old person.

53. Plaintiff caused the errors and mistakes that led to the $.27 property charge, but
failed to utilize prudent servicing practices, and failed to rectify these errors via any means
necessary as required by sendcing regulations and guidelines. Plaintiff therefore failed its
conditions precedent for calling a loan due and payable and for bringing this action.
Third Affirmative Defense - Substantial Performance
54. Substantial performance, sometimes referred to as "substantial compliance," is

"performance of a contract which, while not full performance, is so nearly equivalent to what
was bargained for that it would be unreasonable to deny fhe other party the benefit of the
bargain." The doctrine of substantial performance must be applied to mortgage contracts. Lopez
v. JPMorgan Chase Bank, 187 So. 3d 343 (Fla. 4th DCA 2016); Green Tree Servicing, LLC v.
Milam, 177 So. 3d 7, 14 (Fla. 2d DCA 2015), reh'g denied (Oct. 13» 2015). .
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55. Ms. Lofton is a 90 year old woman suffering from poor vision and hearing.
Despite these obstacles she has continued to perform her duties under the mortgage contract and
continues to maintain hazard insurance on the property.

56. Upon notification that a property charge balance existed, Ms. Lofton promptly
wrote Plaindff a check in the sum of $423. On August 17,2016 Ms. Lofton received notice of an
outstanding property charge balance of "$.3." Due to her advanced age and poor vision, she
believed the amounts due were in fact three cents. On the same day she received notice Ms.
Lofton wrote a check to Plaintiff in the amount of "three cents," (which she represented as ".3"

on the numerical portion of the check) that she believed to be the fall amounts due, thereby
inadvertently paying Plaintiff $423.03 instead of the $423.3 Plamtiff was now claiming due.
57. A $ ,27 balance remains due in property charges - approximately half the cost of a
postage stamp. It would be unreasonable to deny Ms. Lofton the benefit of her line of credit by
foreclosing upon the property, to foreclose upon Ms. Lofton for a mere $.27 cents; to add

thousands of dollars in attorney's fees to the balance of the loan without a basis for doing so, and
to displace her from her home of 42 years despite her substantial performance under the contract.
58. Substantial performance excuses a technical breach because "actual performance

is so similar to the required performance that any breach that may have been committed is
immaterial." Green Tree Servicing, LLC v. Milam, 177 So. 3d 7,14 (Fla. 2d DCA 2015), reh'g
denied (Oct. 13, 2015) (quoting Phoenix Mut. Life Ins. Co. v. Adams, 828 F.Supp.379,388
).S.C.1993); 15 Richard A. Lord, WUUston on Contracts, § 44.52, 221-22 n. 17 (4th ed. 2000)).
See also 187 So. 3d 343 (Fla. 4th DCA 2016); Ortizv. PNC Bank, Nat. Ass'n, 188 So. 3d 923,
925 (FIa. 4th DCA 2016) (finding that mortgages are subject to the substantial compliance
doctrfae).
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59.' Ms. Lofton's inadvertent failure to pay $.27 in allegedly outstanding property
charges is munaterial and unimportant, therefore she should not be denied the benefit of the
contract The doctrine of substantial compliance or performance is "applicable where a variance
from the specifications of the contract is inadvertent or unintentional and unimportant so that the
work actually performed is substantially what was called for in the contract."
Lockhart v. Worsham, 508 So. 2d 411, 412 (Fla. 1st DCA 1987).
Fourth Affirmative Defense - Offset
60. On or about October 18,2011, an alleged gap in property hazard insurance
occurred. Plaintiff force placed insurance upon the property m the sum of $1,883.30. At the time,
rather than a property charge, Plaintiff considered the payment a "line of credit loan advance,"
and labeled it as such in its monthly mortgage statement.
61. Plaintiff collected interest derived from the $ 1,883.30 for the month of October.
On November 9, 2011, Plaintiff was reimbursed in the amount of $1,460, leaving a balance of
$423.30.
62. Defendant was not notified of Plaintiff s unilateral change in designation of the
property charge for approximately 4 years, during which time interest continued to accme.
63. Plaintiff has added interest to the outstanding principal balance far in excess of
the $.27 allegedly owed in insurance advances, which it will collect when the loan comes due.
These amounts should be offset from the $.27 in outstanding property charges.
Fifth Affirmative Defense Unclean Hands
64. Plaintiff does not have a valid cause of action for foreclosure due to Plaintiffs
failure to service the loan as required by 24 C.F.R. 203.500, et. seq.; 24 C.P.R. 203.600, et. seq.;
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24 C.F.R. § 206, et. seq.; HUD Handbook 4235.1 REV - 1; HUD Handbook 4330.1 REV - 5
and the relevant Mortgagee Letters.

65. Plaintiff failed to comply in good faith with the standards of loan sendcing
applicable to the subject mortgage.
66. Specifically but without limitation, Plaintiff has failed to properly communicate
with Ms. Lofton, has failed to rectify mistakes that it caused by making incorrect charges and
loan advances, has charged accrued interest that it is not entitled to receive, has charged

Defendant for legal costs for which it is not entitled, has failed to take proper measures to collect
$.27 despite being on notice tliat Ms. Lofton did not understand its confusing notices and
demands, and has called the loan due and payable two times in two years despite having no
grounds to do so.

67. As a result, Plaintiff has failed to establish statutory and contractual conditions
precedent to this foreclosure and by reason thereof comes to the Court with unclean hands and is
not entitled to the equitable remedy of foreclosure. Real Estate Mortg. Network, Inc. v. Knight,

149 So. 3d 121,122 (Fla. 4th DCA 2014); Norwest Mortgage v. Rhodes, 5 Fla. Law Weekly 361
(Fla 12th Judicial Circuit Court 1998); See also Simpson v. Cleland, 640 F.2d 1354 (D.C. Cir.
1981); Cross v. FNMA, 359 So. 2d 464,465 (FIa. 4th DCA 1978) (finding that a mortgage
foreclosure is an equitable action and equitable defenses are appropriate); Brown v. Lynn 392 F.
Supp. 559 (N.D. HI. 1975) (finding that foreclosure courts can direct the parties to pursue and
exhaust the alternatives to foreclosure enumerated m the handbook); FNM^A v. Ricks ^ 372 N.Y.S.

2d 485 (1975).

Page 12 of 29

42

68. As a matter of equity, this Court should refuse to foreclose this mortgage because
calling the loan due and payable was inequitable, unjust, and the circumstances of this case
render foreclosure unconscionable.

ATTORNEYS FEES
69. Defendant is entitled to court costs and attorney's fees pursuant to §57.105(7),
Fla. Stat.

WHEREFORE, the Defendant respectfully requests that this court enter a judgment in
Defendant's favor, award Defendant's counsel attorney's fees and costs, and grant such other
and further relief as this Court deems proper.

AMENDED COUNTERCLAIMS
COMES NOW, Counter PlamtiffDefendant, Ossie Lofton, ("Ms. Lofton") by and
through her undersigned counsel files her Amended Counterclaim as a matter of right pursuant to
Rule L190(a), Fla.R.Civ.P. and sues CIT Bank, N.A. C'CIT") or ("Counterclaim Defendant")
and for her Amended Counterclaims states as follows:

COUNT!
First Violation of the Florida Consumer Collections Practices Act
70. Ms. Lofton realleges the factual allegations set out in paragraphs 15 through 28
above and mcorporafes the same by reference herein.

71. This is an action brought against Counter Defendant/Plaintiff CFT Bank, N.A. for
its violations of the Florida Consumer Collection Practices Act ("FCCPA") pursuant to §559.77,
Fla. Stat
72. Section 559.72(9), Fla. Stat provides - Prohibited Practices generally: In
collecting consumer debts, no person shall (9) claim, attempt, or threaten to enforce a debt when
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such person knows that the debt is not legitimate or assert the existence of some other legal right
when such person knows tliat the right does not exist.

73. On or about November 25,2014, Counter Defendant brought an. action to
foreclose upon Ms. Lofton's property for non-occupancy of the dwelling. At the time, Ms.

Lofton had resided in the property without mtermption for approximately 40 years.
74. Counter Defendant became aware of its error and dismissed the case without

prejudic^on December 23,2014 each party to bear its own fees and costs.
75, Despite the language of the dismissal. Counter Defendant charged Ms. Lofton for
legal costs related to the 2014 action in the following dates and in the following amounts:
October 24, 2014 for $200; November 24,2014 for $55; January 7,2015 for $245; January 8,
2015 for $955; Febmary 5, 2015 $1,155.
76. Counter Defendant continues to demand the $2,610 in legal fees from Defendant
in each subsequent statement, despite the language of the voluntary dismissal.

77. As a result of these improper charges, Counter Defendant is liable to Ms. Lofton
for actual damages or $1,000 in statutory damages, whichever is greater, declaratory and

injunctive relief, punitive damages and court costs and attorney's fees, as provided by §599.77,
Fla. Stat.
78. Ms. Lofton reserves the right to bring a claim for punitive damages as provided by
§§559.77 and §768.72, Hisr. j%^. upon sufficient showing on the record of a basis for bringing such a
claim.

79. It has been necessary for Ms. Lofton to retain Florida Rural Legal Services, Inc.

and JacksonviUe Area Legal Aid, Inc. to prosecute civil litigation based upon the Act. Her
counsel has incurred and will incur costs and other related expenses in prosecuting this action
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and her counsel are entitled to reimbursement of their costs and attorneys' fees pursuant to
§559.77, Fla. Stat..

WHEREFORE, Ms. Lofton requests that this Court enter a judgment against CIT Bank,
N.A., (A) awarding her actual, statutory damages, injmictive and declaratory relief and punitive
damages as provided by §559.77, Fla. Stat.; (B) awarding attorney's fees and costs; AND (C)
Granting such other and further relief as may be deemed just and proper.

COUNT II
Second Violation of the Florida Consumer Collections Practices Act
80. Ms. Lofton. realleges the factual allegations set out in paragraphs 15 through 28
above and incorporates the same by reference herein.

81. This is an action brought against Counter Defendant/Plaintiff CIT Bank, N.A. for
its violations of the Florida Consumer Collection Practices Act ("FCCPA") pursuant to §559.77,
Fla. Stat.

82. Section 559.72(9), Fla. Stat provides - Prohibited Practices generally: In
collecting consumer debts, no person shall (9) claim, attempt, or threaten, to enforce a debt when
such person knows that the debt is not legitimate or assert the existence of some other legal right
when such person knows that the right does not exist
83. On or about October 18, 2011, CFT advanced to Ms. Lofton $1,883.30. At the
time, CFT considered the advance a "line of credit loan advance." On November 9,2011 CTT
was allegedly reimbursed by its insurance company, in the amount of $1,460, leaving a balance
of $430.30 remaining in the line of credit loan advance.
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84. In an HECM loan, though a bon'ower is entitled to make pre-payments towards

the loan without penalty, a lender may not attempt to collect funds or call a loan due and payable
to recover funds advanced from the principal limit or via a line of credit. 24 C.F.R. § 206, et.
seq.; HUD Handbook 4235.1 REV - 1; HUD Handbook 4330.1 REV - 5.
8 5. Counter Defendant did not make any collection attempts for approximately 4
years. On or about March 3,2015 Counter Defendant issued a notice demanding payment of the
$423.30. On or about August 13,2015 Counter Defendant issued a notice demanding payment of
$.3. In each of those notices, Counter Defendant labeled the debt a "property charge."

86? Counter Defendant knew or should have known that it did not have the right to
collect any foods from Ms. Lofton that it had previously advanced as a line of credit advance.
87. As a result of these violations, Counter Defendant is liable to Ms. Lofton for
actual damages or $1,000, whichever is greater, declaratory and mjunctive relief, punitive
damages and court costs and attorney's fees, as provided by §599.77, Fla. Stat.
88. Ms. Lofton reserves the right to bring a claim for punitive damages as provided by
§§559.77 and §768.72, Flja^Sf^k upon sufficient showing on the record of a basis for bringing such a
claim.

89. It has been necessary for Ms. Lofton to retain Florida Rural Legal Services, Inc.

and Jacksonville Area Legal Aid, Inc. to prosecute civil litigation based upon the Act. Her
counsel has incurred and will incur costs and other related expenses m prosecuting this action

and her counsel are entitled to reimbursement of their costs and attorneys' fees pursuant to
§559.77, Fla.Stat..

90. WHEREFORE, Ms. Lofton requests that this Court enter a judgment against CFT
Bank, N.A., (A) awarding her statitory damages, injunctive and declaratory relief as provided by
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§559.77, Fla. Stat; (B) awarding attorney's fees and costs; AND (C) Granting such other and
further relief as may be deemed just and proper.
COUNT m • Age Discrimination In Violation of the Equal Credit Opportunity Act
91. Ms. Lofton realleges the factual allegations set out in paragraphs 15 through 28
above and iticorporates the same by reference herein.

92. Under the Equal Credit Opportunity Act ("ECOA"), it is unlawful for "any
creditor to discriminate against any applicant, with respect to any aspect of a credit transaction. .
.. on the basis of.. .age... ." See 15 U.S.C. § 1691(a), 12C.F.R. §202.4.

93. At all times material hereto, Ms. Lofton was an "applicant" as this term is defined
by 15 U.S.C. §1691a(b) who was entitled to the benefit of the prohibitions foundin 15 U.S.C.§1691, the Equal Credit Opportunity Act ("ECOA"). See also 12 C.F.R. §202.2(e) (the term
applicant.... "includes any person who is or may become contractually liable "regarding an

extension of credit.)
94. At all relevant times, CIT Bank was and contmues to be a creditor as defined by
theECOA, 15 U.S.C. §1691a(e).
95. Ms. Lofton and CIT Bank were involved in a "credit transaction" as that term is
defined in 12 C.F.R. §202.2(m). A "credit transaction" means every aspect of an applicant's

dealings with a creditor regardmg an application for credit or an existing extension of credit
(iticluding, but not limited to revocation, alteration, or termination of credit and collection
procedures).
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96. A creditor violates the ECOA when its policies and practices "with respect to any
aspect of a credit transaction" have an adverse impact on a group based on the age of the group.

15U.S.C.§1691(a)(l).
97. Numerous stidies have documented that older adults compared to younger adults

have a diminished capacity to simply hold infonnation. in mind (short-term memory), and even
greater difficulties maintaming and manipulating infomiation (working memory). Not only do
older adults have more difficulty concentrating on the task at hand and ignoring irrelevant
informatitm, they also have more difficulty holding multiple pieces of information in mind at the
same time, a skill that is necessary to integrate all of the information about the reverse mortgage
they are considering and come to a final decision. Paul Verhaeghen et al., "Facts and Fiction

about Memory Aging: A Quantitative Integration of Research Findings," 48 J. Gerentology 157,

157 (1993).
98. CIT Bank's policies and practices of improperly force placing insurance,
mislabeling statements, waiting many years to attempt to collect property charges, sending
confusing demand letters, failing to properly communicate with Ms. Lofton, charging for
attorney's fees that it is not owed, alleging that Ms. Lofton stopped residing In the property,
while Ms. Lofton never failed to keep up with her responsibilities and made every effort to avoid
a default constitutes unlawful discrimination against Ms. Lofton based on her age and the
resulting dunmished capacity. These practices also have a disparate, adverse and discriminatory
impact on elderly persons, including Ms. Lofton.

99. In fact, HUD itself recognizes the vulnerable position of elderly reverse mortgage
borrowers and distinguishes elderly persons above the age of 80 as "at risk mortgagors." See
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Mortgagee Letter 2015-11 "Option 2: At Risk Mortgagors and Allowable Foreclosure
Extensions."

100. CIT Bank's policies and practices of sending mixed messages to elderly
borrowers, such as Ms. Lofton, failure to recdfy its ser/icing errors, and foreclosing upon her

home for an alleged $.27 outstanding property charge constitutes unlawful discrimination and
has a disparate impact upon Ms. Lofton as a result of her age.

101. CIT Bank's policies and practices constitute discrimination against Ms. lofion
because of her age in violation of 15 USC § 1691. CIT Bank knew that Ms. Lofton was elderly
because she had to be over the age of 62 in order to obtain a reverse mortgage and knew that her
failure to pay the $.27 was a result of her age because of its interactions with Ms. Lofton and
because of her obvious attempts to correct the alleged default.

102. Ms. Lofton has been damaged as a result ofCIT Bank's violations ofECOA
because she is in danger of losing her home of 42 years as a result of their policies and practices
described above. The amount of the mortgage secured by her home has increased by
unnecessary and unwarranted delinquency and foreclosure fees and costs, she has suffered the

negative credit impacts and stress related to the foreclosure of her home and has lost equity she
established in her home.
103. Ms. Lofton reserves the right to bring a claim for punitive damages as provided by
§§559.77 and §768.72, 'Elei^Stfft. upon sufficient showing on the record of a basis for bringing such a
claim.

-

-

104. Ms. Lofiton has been required to retain the services of the undersigned counsel to
pursue her claims against CFT Bank for violations of the ECOA. Counsel will incur costs and
attorney's fees as a result of their representation of Ms. Lofton and seeks payment for the same -

pursuant to 15 U.S.C. §1691e(d).
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105. WHEREFORE, Ms. Lofton requests this Court to enter a judgment against CFT
Bank pursuant to 15 U.S.C. §1691 (A) warding her actual damages as provided by 15 U.S.C.
§1691e(a); (B) Awarding injunctive and declaratory relief as provided by 15 U.S.C. §1691e(c);
(C) Awarding her punitive damages of $10,000 as provided by 15 U.S.C. §1691e(b); Awarding
attorney's fees to undersigned counsel pursuant to 15 U.S.C. §1691e(d); AND (E) Granting such
other and further relief as may deemed just and proper.

^ COUNT IV
^ Failure to Provide Adverse Action Notice in
Violation of the Equal Credit Opportunity Act
.•"5fe

106. Ms. Lofton realleges the factual allegations set out in paragraphs 15 through 28
above and incorporates the same by reference herein

107. Under the Equal Credit Opportunity Act ("ECOA"), an applicant is entitled to a
statement of reasons for any adverse action from a creditor. 15 U.S.C. §1691.

108, At all times material hereto, Ms. Lofton was an "applicant" as this term is
defmed by 15 U.S.C. §1691a(b) who was entitled to the benefit of the requirements of 15 U.S.C.
§1691, the Equal Credit Opportunity Act ("ECOA"). See also 12 C.F.R. §202.2(e) (the term
applicant.... "includes any person who is or may become contractually liable regarding an

extension of credit).
109. At all relevant times, CIT Bank was and continues to be a creditor as defined by
theECOA, 15 U.S.C. §1691a(e).
110. Ms. Lofton and CIT Bank were Involved in a "credit transaction" as that term is
defined in 12 C.P.R. §202.2(m). A "credit transaction" means every aspect of an applicant's
dealings with a creditor regarding an application for credit or an existing extension of credit
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(including, but not limited to revocation, alteration, or tennmation of credit and collection
procedures).

111. A creditor violates the ECOA when it fails to provide an adverse action notice to
a borrower such as Ms. Lofton. CIT Bank's decision to either rescind its October 18, 2011 line
of credit advance or to convert it into an insurance advance was not preceded by an adverse

action notice. In fact, no adverse action notice was provided at all in violation of the ECOA.
112. Ms. Lofton has been damaged as a result of CIT Bank's violations ofECOA
because she is in danger of losing her home of 42 years as a result of their policies and practices
described above. The amount of the mortgage secured by her home has increased by
unnecessary and -unwarranted delinquency and foreclosure fees and costs, she has suffered the

negative credit impacts and stress related to the foreclosure of her home and has lost equity she
established in her home.
113. Ms. Lofton reserves the right to bring a claim for punitive damages as provided by
§§559.77 and §768.72, •Fkn..Sw. upon sufficient showing on the record of a basis for bringing such a
claim.

114. Ms. Lofton has been required to retain the ser/ices of the undersigned counsel to
pursue her claims against CIT Bank for violations of the ECOA. Counsel will incur costs and
attorney's fees as a result of their representation of Ms. Lofton and seeks payment for the same

pursuant to 15 U.S.C. §1691e(d).
WHEREFORE, Ms. Lofton requests this Court to enter a judgment against CFT Bank
pursuant to 15 U.S.C. §1691 (A) warding her actual damages as provided by 15 U.S.C.
§ 1691e(a); (B) Awarding injunctive and declaratory relief as provided by 15 U.S.C. §1691e(c);
(C) Awarding her punitive damages of $10,000 as provided by 15 US.C. §1691e(b); Awarding
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attorney's fees to undersigned counsel pursuant to 15 U.S.C. §1691e(d); AND (E) Granting suc'hother and further relief as may deemed just and proper

COUNTY
Malicious Prosecution

115. On or about November 25,2014, CIT Bank filed its first mortgage foreclosure
lawsuit seeking to foreclose upon Ms. Lofton's home the mailing address for which is 5604 Old
Highway 37, Lakeland, Florida 33811.
116. In. its Verified Complaint, CFT Bank alleged fhe property was not occupied by
Ms. Loftoh since an unspecified date in 2012.
117. This allegation was purportedly verified by Stephanie Toal, Assistant Secretary of
One West Bank on November 21,2014.
118. The certified process server with Pro Vest, LLC received the Summons and
Verified Complaint on December 8, 2014 at 10:20 A.M. and ser/ed Ms. Lofton via substitute
service on her son, Willie Lofton, at her home at 5604 Old Highway 37, Lakeland, Florida 33811
at 4:45 in. the afternoon on the same date. The process server listed the home as Ms. Lofton's
usual place of abode, therefore, providing One West with actual notice of Ms. Lofton's
continuous, without intermption, occupancy of the home.

119. Ms. Lofton is 90 years old and has difficulty seeing and other physical
impairments relating to her age. She did not have any reason to believe she had violated the
terms of her mortgage. In fact, she had been in constant contact with CTT Bank regarding sums
wrongfully demanded, allegedly due for insurance premiums.
120. Ms. Lofton has been continuously and without interruption living in her property
from August, 1974 to present. She has had continuous electric and water service, has paid her
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property taxes, has kept the home insured and has always been a good neighbor in a quiet
neighborhood.
121. CIT Bank dismissed its lawsuit on or about December 23,2014. In its dismissal
notice it indicated each party should bear their on costs and attorneys' fees. CFT Bank then
assessed it fees against Ms. Lofton's account. Specifically, CTT Bank charged Ms. Lofton for
legal costs related to the 2014 action in the following dates and in the following amounts:
October 24,2014 for $200; November 24, 2014 for $55; January 7, 2015 for $245; January 8,
2015 for $955; Febmary 5, 2015 $1,155. CT Bank continues to demand the $2,610 in legal
fees from Ms. Lofton each subsequent statement, despite the language of the voluntary dismissal.
122. CIT Bank did not have the right to bring the lawsuit referenced in Paragraph 115
above because Ms. Lofton still lived in her home and was not in default under the terms of her
mortgage and mortgage note. CYT Bank did not have probable cause to file the foreclosure
lawsuit against Ms, Lofton.

123. CFT Bank exercised malice in filing the November 25,2014 lawsuit because Ms.
Lofiton had openly, continuously and without interruption occupied the property secured by the
CIT Bank and had been in constant contact with CIT Bank prior to the filing of the foreclosure
lawsuit contrary to CIT Bank's unsupported allegations contamed m its November 25,2014
lawsuit.

124. On December 23,2014, CIT Bank voluntarily dismissed the November 25,2014
lawsuit. This constitutes a bona fide termination of the November 25, 2014 lawsuit m favor of
Ms. Lofton.
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125. CIT Bank filed its second, wrongful mortgage foreclosure lawsuit on April 20,
2016 as a result of Ms. Lofton's alleged failure to reimburse it for wrongfully force-placed
msurance.

126. CIT Bank claimed in the April 20,2016 lawsuit that on or about October 18,
2011, an alleged gap in property hazard insurance occurred. CIT wrongfully force placed
insurance upon Ms. Lofton's property in the sum of $1,883.30. At the time, rather than a

property charge, CIT Bank considered the payment a "line of credit loan advance," and labeled it
as such mdts monthly mortgage statement.

12?7. On November 9, 2011 CIT Bank was reimbursed, allegedly by its insurance
company, in the amount of $1,460. CIT Bank considered the $1,460 a "loan prepayment."
128. A purported outstanding balance of $423.30 remained. For approximately three
years, Ms. Lofton remained unaware of any purported outstanding balance because CIT Bank

considered the charges a loan advance and failed to notify Ms. Lofton of its wrongful and
unilateral change of the designation of the payment.
129. S ometime in M^arch, 2015, Ms. Lofton received a letter from Financial Freedom,
the loan servicer and authorized agent ofCIT Bank, advising her that the loan was "suspended
and in default" because of the outstanding $423.30. The alleged default had been considered a
Ime of credit loan. advance according to the October 31, 2011 statement, and Ms. Lofton had

never been adequately informed of Financial Freedom or CFT Bank's wrongful and unilateral
change of the status of the payment.. Due to her age and declming eyesight, Ms. Lofiton did not
see or notice the thirty cents in. the decimal portion of the sums demanded. As a result, on March

11,2015 Ms. Lofiton wrote a check in the sum of $423 to Financial Freedom.
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130: Ms. Lofton was not put on notice that she allegedly owed the servicer $.3 (thirty
cents) until August, 2015 when she received a letter stating that she would be subjected to
foreclosure if she did not make the $.3 payment by September 8,2015.
131. Because the notice merely demanded "$.3" and did not state "thirty cents" or

"$.30" anywhere, Ms. Lofiton, who was approaching her 90th birthday, believed she must pay the
servicer $.03 (three cents),

132. On August 17, 2015 Ms. Loftoa sent Financial Freedom a check to cover the
amounts demanded. In the numerical portion ofthe-check, Ms. Lofton wrote. "$0.3," however, in

the written portion of the check, Ms. Lofton wrote out "three cents," thereby putting the servicer
on notice that she did not understand the demand letter.
133. CFT Bank then filed a wrongful foreclosure lawsuit seeking to take Ms. Lofton' s
home of 42 years because of an alleged outstanding property charge of $.27 (twenty-seven.
cents).

134. Ms. Lofton files this action for malicious prosecution based upon CTT Bank's
wrongful filing of two mortgage foreclosure lawsuits, the November 24, 2014 foreclosure and
the April 20,2016 foreclosure. The November 24,2014 foreclosure was dismissed by CIT Bank
on December 23,2014 and the April 20,2016 foreclosure lawsuit was dismissed on October 7,
2016.
135. In both lawsuits, CIT Bank falsely "verified" the allegations in its complaint
regarding default.
136. CIT Bank did not have the right to bring the lawsuits referenced in Paragraph 134
above because Ms. Lofton was not m default of her mortgage and note.

137. CIT Bank exercised malice in filing the November 25, 2014 and April 20, 2016
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foreclosure lawsuits because Ms. Lofton openly, continuously and without mtermption occupied

the property secured by the CFT Bank mortgage contrary to CIT Bank's unsupported allegations
contained in its November 25, 2014 and knew it had no basis for filing a foreclosure lawsuit
based upon a purported insurance delinquency.

138. The voluntary dismissal of both wrongful mortgage foreclosure cases constitutes a
bona fide termination of each of these lawsuits in favor of Ms. Lofton.
139» M.S, Lofton has suffered damages as a result of the two wrongful mortgage

foreclosure lawsuits filed against her. She has suffered illegal and wrongful fees and costs
relatmg toAhe litigation and has also suffered damage to her health and well-being.
140. Ms. Lofton reserves the right to bring a claim for punitive damages upon
sufficient showing on the record of a basis for bringing such a claim.
141. On behalf of her counsel, Ms. Lofton seeks reimbursement of their costs and
attorneys' fees.

WHEREFORE, Ms. Lofton requests this Court to enter a judgment against CFT Bank and
award her actual damages, attorneys' fees and costs and for other and further relief as this Court
may deem just and proper.

COUNT VI
Slander of Title
142. This is an action to recover damages for slander of title as a result of the two
wrongful foreclosure cases filed against Ms. Lofton and the accompanying lispendens filed in"
the public records, respectively located at Book 9395, Page 541 and Book 9801, page 432 of the
Public Records for Polk County, Florida.

Page 26 of 29

56

143. Ms. Lofton is the owner in fee simple of her home located at 5604 Old Highway r
37, Lakeland, Florida 33811. This property is further described as
Lot 1, Less the North 50 Feet of the West 145 Feet Thereof
and Lot 2, Less the South 125 Feet Thereof, Block 3, Town of
Medulla, Corrected Map, for the Estate of Henry Hays according
to the Plat Thereof Recorded in. the Plat Book 2, public records
of Polk County, Florida being a Part of the W Vz offhe NW 14 of
Section 13, Township 29 South, Range 23 East
144. Ms. Lofton acquired legal title and the right to the possession and use of this
property on August 28, 1974.
145. At all times material to this claim, Ms. Lofton resided at5604 Old Highway 37,
Lakeland, Florida 33811.
146. On November 25,2014 and April 20,2016, CFT Bank and its predecessors in
interest filed wrongful foreclosure lawsuits and Uspendens. These lawsuits and Us pendens are
such that they naturally would commonly be understood as denying, disparaging, and casting
doubt upon Ms. Loflon's title to the above-described property. These lawsuits were so perceived.
147. At the time CIT Bank and its predecessors in interest made and published the
foreclosure lawsuits and lispendens when it had no reasonable cause to believe the lawsuits had
any basis m law or fact.

148. Alternatively at the time CIT Bank and its predecessors in interest made and
published the lawsuits and lispendens Statement, it knew the lawsuits and Us pendens were false
or demonstrated a reckless disregard for its truth.
149. CFT Bank and its predecessors in interest intentionally published the lawsuits and
lispendens, even though it knew, or should have known, that it would result in harm to Ms.
Lofton's interest in her home.
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1.50. CFT Bank published the lawsuits and Us pendensfmaliciovisiy without reasonable
cause.

151. As a proximate result ofCFT Bank's lawsuits and Hspendens, Ms. Lofton's title to
the Property has been disparaged and slandered, causing damage to Ms. Lofton.

WHEREFORE, Ms. Lofton requests judgment against CIT Bank for damages in a sum
within the jurisdictional limits of this court, together with costs of suit, and such further relief as
the court deems proper.

DEMAND FOR JURY TRIAL
Ms. Lofton requests a jury trial on all issues so triable,.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to
Andrea Alles via eservice at serveala^aNberNliiaw.cdm on this 31 day of October, 2016.

Respectfully submitted,

FLORIDA RURAL LEGAL SERVICES, INC.
1321 E. Memorial Blvd., #101
Lakeland,FL33801

Telephone: (863) 688-7376
Facsimile: (-863) 683-7861
Primary Email: pedrb.lopes@frls.org
Secondary Email: lakeland@frls.org
BY: . MMro'-^ascmrmsld^ SJQWPedro Zasciurmslds Lopes, Esq.

Counsel for Ms. Lofton
Fla Bar No.: 106478
/s/Lymi Drysdale
Lynn Drysdale, Esquire (508489)
Jacksonville Area Legal Aid, Inc.
126 West Adams Street
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' I i
IN THE CIRCUIT COURT, FOURTH | I
JUDICIAJ. CIRCUrT, IN AND FOR I

DUVAL COUNTY, FLORIDA [ ]
f

CASE NO.: 16-2015-CA-6042-XXXX-MA

DmSION: FC-F

JAMES B.NUTTER& COMPANY, (
Plaintiff;
1.
V.

SAMMIE LEE SINGLETON, et. a/.,
Defendants).

DEFENDANT, SAMMIE LEE SINGLETOWS ANSWER, AFFIRMAT^E
DEFENSES AM) SECOND AMENDED COUNTERCLAIMS

The Defendant, Sammie Lee Singleton, ("Mr. Singleton" or "Defendant") by and through.
his undersigned attorney, files this his Answer and Affirmative Defenses and, pursuant to Rule
U90(a), Fla.R.Civ.P. his amended counterclaims and states:

ANSWER
1. As to Paragraphs 1 and 2 of Plaintiffs Complaint ("Complaint"), Mr. Singleton
admits the allegations contained in these Paragraphs forjurisdictional purposes only, however,
does not admit Plaintiff is entitled to the relief sought therein.
2. Mr. Singleton denies the allegations contained in Paragraphs 3 and 4 of Plaintiffs
Complaint and requires strict proof thereof and is without kno-wledge as to the recording
allegations contained in Paragraph 4.
3. Mr. Singleton denies the allegations contained in Paragraphs 5 and requires strict
proof thereof.

4. As to Paragraph 6 of Plaintiffs Complaint, Mr. Smgleton denies Plaintiff is the
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holder of the note secured by the subject mortgage and denies the note and/or mortgage'-were j
properly transferred, negotiated or assigned to Plaintiff. Mr. Singleton further denies Plaintiff
has any interest in any note and/or mortgage relevant to the above-styled case and pursuant to
§§673.3011, 673.3081 and 673.2031, &j& and demands strict proof of Plaintiff s claimed
"holdership." Further, claims ofholdership" are not sufficient to confer upon Plaintiff fhe right
to bring the subject lawsuit as the subject note is not a negotiable instrument.
5. As to Paragraphs 7 and 8 of Plaintiff s Complaint, Mr. Singleton denies that
Plaintiff has the right to declare the full amount payable under the Note and Mortgage and denies
he failed to perform any obligation under the terms of the loan. Mr. Singleton also denies the
Secretary of Housing and Urban Development approved the commencement of the subject
mortgage foreclosure lawsuit or that the Plaintiff or Secretary had fhe right to approve any
foreclosure. Mr. Singleton demands stnctproofofeach of these allegations.
6. As to Paragraph 9 of Plaintiff s Complaint, Mr. Singleton denies he owes Plaintiff
any sums because he is not in default and because Plaintiff does not have the right to pursue the
subject lawsuit and demands strict proof thereof.
7. As to Paragraphs 10 and 13 of fhe Complaint, Mr. Singleton denies Plaintiff had
the right to advance sums or incur attorneys' fees and denies he owes any sums to Plaintiff for
any advancements and demands strict proof thereof.
8. As to Paragraph 11 of Plaintiff s Complaint, he admits he owns the subject
property.

9. As to Paragraph 12 of Plaintiff s Complaint, Mr. Singleton denies all conditions
precedent to acceleration and foreclosure have been lulfilled and have occurred and he demands
strict proof thereof.
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10. Mr. Singleton denies the allegations contained in Paragraph 14 of Plaintiff's
Complaint.
11. As to Paragraphs 15,16 and 17 of Plaintiff's Complaint, Mr. Singleton. is without
knowledge regardiag the specific allegations and therefore denies the same.

AFFIRMATIVE DEFENSES
First Affirmative Defense - Failure to State a Cause of Action
12. Plaintiff, James B. N-utter & Company (hereinafter "Nutter" or "Plamtiff"),
alleges Paragraph 6 of its Complaint that it holds the subject note and mortgage
13. Rule 1.210(a) of the Florida Rules of Civil Procedure provides, in pertinent part:
Every action, may be prosecuted in. the name of the real party
in interest, but a personal representative administrator, guardian,
trustee of an express tmst, a party with whom or in whose name

a contract has been made for the benefit of another, or a party
expressly authorized by statute may sue in that person's own
name without joming the party for whose benefit the action is
brought...

14. Li Florida, the prosecution of a residential mortgage foreclosure action must be by
the party that holds the note and mortgage in question. The plaintiff must have the requisite
standing when the foreclosure complaint is filed. Lindsey v. Wells Fargo Bank, N.A., 139 So.3d
903 (Fla. 1st DCA 2013).

IS. Rule L130(a), S^€^_ requires the Plaintiffto attach the followmg to its
initial pleading:
(a) Instruments Attached. -All bonds, notes, bills of exchange,
contracts, accounts, or documents upon which action may be

brought or defense made, or a copy thereof or a copy of the portions
thereof material to the pleadings, shall be incorporated in or
attached to the pleading.
16. The only "loan-related" documents attached to the Complaint are a mortgage and
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note payable to Mortgage Resources, Inc.
17. The subject note is not a negotiable instrument, :therefore, cannot be enforced ly a
mere holder pursuant to an endorsement in blank. An instrument is negotiable if it is an
unconditional promise to pay a fixed amount of money and is payable on. demand at a definite
time. §§673.1041(1), Fla. Stat. A negotiable instmment does not state any other undertaldng in
addition to fhe payment of money but may contain an undertaking to secure payment with
collateral, an authorization to dispose of collateral or confess judgment and a waiver of rights of
the obligor. §§673,1041(l)(c), Fla. Stat.
18. The subject Adjustable Rate Note attaclied to tihe Complaint it is not an
''unconditional promise" to pay a "fixed amount" which is payable on demand "at a definite
time." As a result. Plaintiff is not a holder entitled to enforce the subject note because the note is
not negotiable and there is no assignment attached to the Complaint sufficieutto confer any
interest to Plaintiff. §671.201(21)(a), Fla. Stat. (holder must have "possession of a negotiable
instrument").

19. As a result, although Plaintiff names Nutter as the holder of the note, the
documents attached to the complaint conflict with fhis allegation, or alternatively, Nutter's claim
it is a "holder" is insufficient to confer upon Nutter the right to bring the subject lawsuit.
Therefore, the contents of complaint, note and mortgage cancel out the inconsistent and
conflicting allegations as to the Plaintiff's right to bring the subject lawsuit.
Second Affirmative Defense
Failure to Provide the Required Notice of Acceleration
2Q. Paragraphs 9(d) and 16 of the mortgage attached to PlamtifFs Complaint
provide a specified means of providing notice of acceleration to the mortgagor. Plaintififhas
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failed to provide the required notice prior to the filing of the subject lawsuit and is, therefore, not
entitled to the equitable remedy of foreclosure.
Third Ajjinnative Defense
Failure to Provide the Required Pre-Foreclosure Loss Mitigation
21. The U.S. Department of Housing and Urban Development's Mortgagee Letter
2011-01 requires Plaintiff to engage in certain activities prior to filing a foreclosure action based
upon a purported failure to pay taxes and/or insurance.

22. Specifically,
"........ .within thirty (3 0) days of the first missed property charge payment, the

mortgagee must inform the mortgagorthat an obligation of the mortgage has not
been performed, and. the mortgage is not in compliance with fhe FHA
requirements. The mortgagee must also offer loss mitigation options to allow the
mortgagor the opportunity to bring the mortgage into compliance.
Loss mitigation options available to mortgagors who have a delinquent mortgage
due to unpaid property charges must include, but are not Imiited to:
(1) Establishing a realistic repayment plan. for the delinquent property charge(s);
(2) Contacting a HUD-approved Housing Co-unseling Agency (HCA) to receive
free assistance in finding some viable resolution to their delinquency, or
identifying local resources available to provide funds or homestead exemptions;
and

(3) Refinancing the delinquent HECM to a new HECM if there is sufficient equity
to sadsfy the existing mortgage and outstanding property charges.
23. The Plaintiff was also required to provide Mr. Singleton with a "Property Charge
Delinquency Letter" which must
(1) provide a thirty (30) day period in which the mortgagor must respond and
arrange to cure the delinquency;
(2) encourage mortgagors to seek the assistance of an HCA; and
(3) provide a list of all loss mitigation options available to mortgagors to cure the
delinquency.
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Plaintiff must also refer Mr. Smgleton to an HCA and provide: ' t |
'I-

(I) the contact information for person(s) at the mortgagee's of5ce who the counselor may '
contact directly to make inquiries or discuss the mortgagor's loan and financial
circumstances; and \

(2) the length of time the counselor has to identify a viable solution that may assist tiie
bon-ower with curing the delinquency, or any alternative steps to address the unpaid
property

charges.

>

24. Plaintiff has failed to provide the required letter and pre-foreclosure loss !
mitigation opportunities required by the U.S. Department of Housing and Urban Development
and is, therefore, not entitled to the equitable remedy of foreclosure.
Fourth Affirmative Defense
Unclean Hands
25. Nutter is prohibited from engaging in unfair or deceptive actions in the collection
..s

of

the

subject

mortgage

loan.

26. Nutter acted in a way that was both inequitable, -unfair and deceptive as is more
particularly described in Paragraphs 28 through 35 below.
27. Based upon its inequitable, unfair and deceptive actions, Nutter filed the abovestyled case with unclean hands. Therefore, Nutter is not entitled to the equitable remedy of
foreclosure.

WHEREFORE, Mr. Singleton respectfully requests tliat this Court enter judgment in his
favor, and denying Plaintiffs requested relief. Mr. Singleton also requests this Court enter an
order awarding him attorneys' fees and costs and such other and further relief as this court deems

just
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AMENDED COUNTERCLAIMS
Facts Relating to Counterclaims
28. Mr. Singleton obtamed die subject loan when he was a 73 year old man who was
starting to have difficulties understanding his financial affairs based upon health problems
related to his age. He did not even realize he was getting a reverse mortgage.
29. Mr. Singleton i s presently 80 years old and has to rely upon the assistance of his
son to manage his financial affairs. Mr. Singleton, wifh the assistance of his son, has made every
"effort to comply with the terms of the mortgage, including maintainmg all ofbis taxes and
insurance payments.
30. Representatives ofNutter, represented to Mr. Singleton that there was an.

approximately six month period during which Mr. Singleton did not pay his insurance premium
payments. Nutter claimed Mr. Singleton did not pay his insurance premium for several months
m 2012 and 2013.
31. Based upon representations made by Nutter, Mr. Singleton, with die assistance of
his son made monthly payments of $88.16 or $88.17 for six months. They then ahnost doubled
the payments they were making to $147.54 or $147.58 for six months, with the approximate last
payment on or'aro-und November 12, 2013. At fhat time they reasonaUy believed all puiportedly
required repayments were made.

32. During the period of time when Mr. Singleton was making payments, he received
repeated letters from Nutter telling him he had to pay $80,559.47 or he would lose his home.
33. Mr. Singleton kept his insurance and taxes current for the remainder of 2013,
2014 and 2015 and thought any purported delinquency had been resolved.
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3 4. Mr. Singleton was then notified a mortgage foreclosure lawsuit -would be filed if
he did not pay approximately $885.66. This letter was in addition to a contemporaneous letter
he received informing him he must pay $80,000.00 to avoid losing his home.
35. Nutter filed the subject mortgage foreclosure lawsuit when Mr. Singleton was
only purportedly> approximately $885.66 behind in his repayment of taxes and insurance and at a
time when he was and had been making his taxes and insurance premium payments.
Count One
Florida Deceptive and Unfair Trade Practices Act
36. This is an action for injunctive and declaratory relief and for damages against
Nutter pursuant to the Florida Decqitive and Unfair Trade Practices Act, Florida Statutes
§§501.201, etseq. ("FDUTPA" or "tfae Act"). Mr. Singleton realleges the allegations contained
in Paragraphs 28 through 35, inclusive above, and incorporates these allegations by reference
herein.

37. At all times relevant hereto, Mr. Singlefon was a "consumer" as defined by
§501.203 (7), Fla.Stat..
38. At all times relevant hereto, Nutter was engaged in "trade or commerce" as
defined by §501.203(8), Fla. Stat..
39. At all times material hereto, Mr. Singleton is and was a senior citizen as that
plirase is defined in §501.2077(l)(e), Fla. Stat.
40. The actions ofNutter in improperly force-placing Mr. Singleton's insurance
premium and/or improperly attempting to collect sums puiportedly paid on Mr. Singleton's
behalf m an unfair and deceptive manner as is more particularly described in Paragraphs 28
througli 35, inclusive, above are actions which constitute willful methods, acts, or practices
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which have had the effect of victimizing or attempting to victimize Mr. Singlefon, a senior
citizen. The allegations contained in Paragraphs 28 through 35 are hereby incorporated by
reference herein.

41. Nutter knew or should have known its actions set out in P aragraphs 28 through 3 5
above led to the victimization of Mr. Singleton.
42. A violation of the Act may be based on "[a]ny law, statute, rule, regulation, or
ordinance which proscribes unfair methods of competition, or unfair, deceptive, or
unconscionable acts or practices." See §501.203 (3)(c),.F7a. Stat.
43. Nutter also engaged in misleading, unfair and deceptive trade practices as more
particularly described in Paragraphs 28 through 35, inclusive, above.
44. The Act makes unlawful "[ujnfair methods of competition, unconscionable acts or
practices, and unfair or deceptive acts or practices in the conduct of any trade or commerce."

501.204 (1}/SU^M
45. As a direct result ofNutter's actions, Mr. Singleton has been damaged as he has
been required to pay unearned and improper sums to Nutter for improperly force placed
insurance premiums and is still in danger of losing his home and flie equity he established. m his
home despite these payments. The amount of the mortgage secured by his home has increased
by unnecessary and unwarranted delinquency and foreclosure fees and costs, he has suffered die
negative credit impacts and stress related to the foreclosure of his home. He has also been
misled as to amounts due to Nutter because of its confusing and deceptive notices.
46. Mr. Singleton has been required to retain the sendces of the undersigned counsel
to pursue his claims against Nutter for violations of the FDUPTA. Counsel will incur costs and
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attorney's fees as a result of their representation of Mr. Singleton and seeks payment for the same
pursuant to §§501.2105 & 501.211, Fla. Stat.
WHEREFORJE, Mr. Singleton requests fhis Court enter a judgment against Nutter
pursuant to the FDUPTA as follows:
A. Declare Nutter's practices to be in violation of the FDUTPA as provided by
§501.211(1),F/<2.^^.;
B. Enjoin Nutter from engaging in deceptive and unfair trade practices as provided
by§501.211(l),.F/ff. Staf.; including but not limited to entering a judgment dismissing the
above-styled case;

C. Award Mr. Singleton actual damages and civil penalties arising from Nutter's
actions, misrepresentations and actions;
D. Award attorney's fees and costs to .Mr. Singletoa's counsel pursuant to the

FDUPTA Act; and to
E. Grant such ofher and further relief as this Court deems just and equitable.
^ Count Two

Age Discrimination in Violation of the Equal Credit Opportunity Act
47. Mr. Singleton incorporates Paragraphs 28 through 35, inclusive above and
incorporates fhem by reference herein.
48. Under the Equal Credit Opportunity Act ("ECOA"), it is amlawful for "any
creditor to discriminate against any applicant, with respect to any aspect of a credit transaction ..
.. on the basis of... age... :' See 15 U.S.C. § 1691(a), 12 C.F.R. §202.4.

49. At all times material hereto, Mr. Singleton was an "applicant" as this term. is

defined by 15 U.S.C. §1691a(b) who was entitled to the benefit of the prohibitions found in 15
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U.S.C. §1691, the Equal Credit Opportunity Act ("ECOA"). See also 12 C.PJL §202.2(e) (the
term applicant.... "includes any person who is or may become contractually liable regarding an
extension of credit.')
50. A creditor under the ECOA includes an "assignee of an original creditor who
participates in the decision to extend, renew, or continue credit." 15 U.S.C. § I691a(e); 12 CFR
§ 202.2.
51. At all relevant times, Nutter was and continues to be a creditor as defined by the
ECOA, 15 U.S.C. §1691aCe).
52. A creditor violates the ECOA when its policies and practices "with respect to any
aspect of a credit transaction" have an adverse impact on a group based on the age of the group."

15U.S.C.§1691(a)(l)
53. Mr. Singleton and Nutter were involved in a "credit transaction" as fhat term is
defined, in 12 C.F.R. §202.2(m). A "credit transaction" means every aspect of an applicant's
dealings with a creditor regarding an application for credit or an existing extension of credit
(includmg, but not limited to revocation, alteration, or termination of credit and collection
procechires).

54. Mr. Singleton obtained the subject loan when he was a 73 year old man who was
having difficulties understanding his financial affairs based upon health problems related to his
age. He did not even realize he was getting a reverse mortgage.

55. Mr. Singleton is presently in his eighties and has to rely upon the assistance of his
son to manage Hs financial affa^s. Mr. Singleton, with the assistance of his son, lias made every
effort to comply with fee terms of the mortgage, including maintaining all of his taxes and
insurance payments. Mr. Singleton has been unable to meetNutter's demands because Nutter
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sends deceptive and misleading statements to Mr. Singleton regarding his obligations pursuant to
the terms of his reverse mortgage.

56. Representatives of Nutter, represented to Mr. Singleton that there was an
approximately six month period during which Mr. Smgleton did not pay his insurance premium
payments. Nutter claimed Mr. Singleton did not pay his insurance premium for several months
in 2012 and 2013.
57. Based upon representations made by Nutter, Mr. Singleton, with the assistance of
his son made monthly payments of $88 J 6 or $88.17 for six months. They then almost doubled
the payments they were making to $147.54 or $147.58 for six months, with. the approximate last
payment on or around November 12, 2013. At that time they reasonably believed all purportedly
required repayments were made.

58. Mr. Singleton was then notified a mortgage foreclosure lawsuit would be filed if
he did not pay approximately $885.66. This letter was in addition to a contemporaneous letter
he received informing him he must pay $80,000,00 to avoid losing his home
59. During the period of time when Mr. Singleton. was making payments, he received
repeated letters from Nutter telling him he had to pay $80,559.47 or he would lose his home.
This letter -was misleading as Mr. Singleton either owed <(0" or an amount significantly less than
$80,559.47.
60. Mr. Singleton kept his insurance and taxes current for the remainder of 2013,
2014 and 2015 and thouglit any purported delinquency had been resolved.
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61. Nutter filed the subject mortgage foreclosure lawsuit when Mr. Singleton was
only purportedly, approximately $885.66 behind in his repayment of taxes and insurance and at a
time when he was and had been making his taxes and insurance premium payments.
62. Nutter's deceptive and misleading notices and violations ofHUD's policies have
created roadblocks in Mr. Singletoirs ability to understand and comply with the deceptive and
misleading notices fonvarded to him. Specifically, Nutter wrongfally force placed insurance on
Mr. Singleton's home; provided Mr. Singleton with deceptive and misleading statements of how
much was ..owed to avoid foreclosure and failed to provide him with the opportunity to exercise
the "At Risk Extension" as is authorized by the Federal Housing Authority's Mortgagee Letter
2015-11 and/or to allow him a meaningful opportunity to repay any claimed delinquency prior to
filing the subject lawsuit as required by 2011-01. Nutter also failed to follow HUD Servicing
Handbook Section4330.1, Revision. #5 which requires servicers to allow Mr. Singleton to resolve
the default through the appropriate means, such as proof of adequate insurance, or payment of
taxes or special assessments, etc. Lastly, Nutter failed to follow the reinstatement provisions of
the subject note and mortgage.
63. Nutter's policies and practices of: (a) improperly force placing insurance and
sending deceptive and misleading messages regarding the amounts owed to reinstate the
purportedly delinquent mortgage and note; (b) filing a foreclosure lawsuit based upon a false
insurance default when Mr. Singleton was maldng this tax and insurance payments; and/or (c)
filing a mortgage foreclosure lawsuit against an 80 year old Mr. Singleton when he was
purportedly approximately $885.66 delinquent and (d) without meanmgfully offering the
numerous foreclosure avoidance opportunities including but not limited to the pre-foreclosure
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options provided by Mortgagee Letter 2011-01 and the "At Risk Extension." all having a
disparate impact on elderly persons such as Mr. Singleton with cognitive and memory problems.
64. The disparate impact referenced above in Paragraph 63 above caused by Nutter's
deceptive and unfair servicing policies and practices and failure to follow federal law, federal
regulations, Mortgagee Letters and Servicing Handbook constitutes discrimination against Mr.
Singleton because of his age in violation of 15 USC § 1691. Nutter blew that Mr. Singleton
was elderly and had cognitive and memory problems because he had to be over the age of 62 in
order to obtain a reverse mortgage and it had received notice of his wish to have his son handle
his affairs by way of an autliorization signed by Mr. Smgleton at the time of the loan closing.
65. Nutter has engaged ill the same deceptive and misleading practices with other
elderly borrowers as is evident in a similar case filed by Nutter in James B. Nutter & Co. v. Rosa"

M. Fleming in the Superior Court of New Jersey, Middlesex County, Chancery Division, Docket
No.: F 040455-15. Nufter lost is motion for summary judgment in this case in which deceptive
and misleading notices of default and pre-foredosure acceleration notices were sent to 87 year
old Ms. Fleming. She alleged owed $6,696.49 in back taxes and insurance reimbursements and
Nutter sent notices requiring the payment of $238,990.62 to avoid the loss of her home. See
Response to Nutter's Motion for Summary Judgment and Order attached hereto as Composite
Exhibit "A"
66. Additionally, Nutter engaged in the same deceptive and misleading practices with
another elderly ISOITOWCT as is evident in another similar Nutter foreclosure case. In James B. Nutter
& Co. v. Aron Ezilla Ridge, Nutter sought to foreclose upon Ms. Ridge, a 75 widow for failing to
pay approximately $49.00 dollars in taxes it advanced before the taxes were due. Nutter required
her to pay $66,700.29 plus attorneys' fees to avoid foreclosure. See Aron Ezilla Ridge response to
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James B. Nuttefs Application for Home Equity Foreclosure Order and Affidavit filed in response to
Case Number: D.-1-GN-13-000350, in fhe District Court ofTravis County, Texas, Twelfth Judicial
District attached hereto as Composite Exhibit "B."
67. Mr. Singleton has been damaged, as a result ofNutter's violations ofECOA
because he has been required to pay unproper and/or unnecessary sums to Nutter for improperly
force placed insurance, is in danger of losing his home as a result of their policies and practices
described above. The amount of the mortgage secured by his liome has increased by
unnecessary and unwarranted delinquency and foreclosure fees and costs, he has suffered the

negative credit impacts and stress related to the foreclosure of his home.
68. Mr. Smgleton has been. required to retain the services of the undersigned counsel
to pursue his claims against Nutter for violations of the ECOA. Counsel will incur costs and
attorney's fees as a result offheir representation of Mr. Singleton. and seeks payment for the same
pursuant to 15 U.S.C. §1691e(d).
WHEREFORE, Mr. Singleton requests this Court to enter a judgment against Nutter
pursuant to 15 U.S.C. §1691 as follows:
A. Awarding him actual damages as provided by 15 U.S.C. §1691 e(a);
B. Awarding mjunctive and declaratory relief as provided by 15 U.S.C. §1691e(c);
C. Awarding him punitive damages of $10,000 as provided by 15 U.S.C. §1691e(b);
D. Awarding attorney's fees to Jacksonville Area Legal Aid, Inc. and costs pursuant
tol5U.S.C.§1691e(d);and
K Granting such other and further relief as may be deemed just and proper.
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Count Three
Failure to Provide Adverse Action Notice in
1 Violation of the Equal Credit Opportunity Act
69. Mr. Singleton incorporates Paragraphs 28 through 35, inclusive above and
incorporates them by reference herein.

70. Under the Equal Credit Opportunity Act ("ECOA"), an applicant is entitled to a
statement of reasons for any adverse action from a creditor. 15 U.S.C. §1691.

71. At all times material hereto, Mr. Singleton was an "applicant" as this term is
defined by 15 U.S.C. §1691a(b) who was entitled to the benefit of the requirements of 15 U.S.C.
§1691, the Equal Credit Opportunity Act fECOA"). See also 12 C.F.R. §202.2(e) (the term
applicant.,.. "includes any person who is or may become contractually liable regarding an

extension of credit.)
72. At all relevant times, Nutter was and continues to be a creditor as defmed by the
ECOA,15U.S.C.§1691a(e).
73. Mr. Singleton and Nutter were involved in a "credit transaction" as that term is
defined in 12 C.F.R. §202.2(m). A "credit transaction" means every aspect of an applicant's

dealings with a creditor regarding an application for credit or an existing extension of credit
(including, but not limited to revocation, alteration, or termination of credit and collection
procedures).
74. A creditor violates fhe ECOA when if fails to provide an adverse action notice to
a borrower such as Mr. Singleton. Nutter's decision to apparently either ignore payments made
toward the repayment agreement and/or unilaterally rescind the repayment agreement and initiate
foreclosure was not preceded by an adverse action notice. In fact, no adverse action notice was

provided at all in violation of the ECOA»
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75. Mr. Singleton has been damaged as a result ofNutter's violations ofECOA
because he has paid unnecessary and/or improper sums to Nutter for unnecessary force-placed

insurance and is in danger of losing his home as a result offheir policies and practices described
above. The amount of the mortgage secured by his home has increased by unnecessary and
unwarranted delinquency and foreclosure fees and costs, he has suffered tlie negative credit
impacts and stress related to the foreclosure of his home.
76.. Had Mr. Singleton received the required adverse action notice and/or a notice that
was not contradicted by a letter demanding $80,000.00 payment, he could have resolved any
purported delinquency.
77. Mr. Singleton has been required to retain the services of the undersigned counsel
to pursue his claims against Nutter for violations of the ECOA. Coimsel will incur costs and
attorney's fees as a result of their representation of Mr. Singleton and seeks payment for the same

pursuant to 15 U.S.C. §I691e(d).
WHEREFORE, Mr. Singleton. requests this Court to enter a judgment against Nutter
pursuant to 15 U.S.C. §1691 as follows:
F. Awarding him actual damages as provided by 15 U.S.C. §1691e(a);
G. Awarding injunctive and declaratory relief as provided by 15 U.S.C. §1691e(c);

H. Awarding him punitive damages of $10,000 as provided by 15 U.S.C. §1691e(b);
I. Awarding attorney's fees to Jaclcsonville Area Legal Aid, Inc. and- costs p-ursuant

to 15 U.S.C. §1691<d); and
J. Granting such other and further relief as may be deemed just and proper.
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.DBMA^D.FORSIRyTRIA^
Mr. Singleton requests a jury trial on all issues so triable.

RESPECTFULLY SUBMITTED,
_/s/Lynn Drysdale^

Lynn Drysdale, Bsquire (508489)
Jacksonville Area Legal Aid, Inc.
126 West Adams Street
Jacksonville, Florida 32202

(904) 356-8371, Ext 306
Fax (904) 224-1587
Lyrm.drysdale@jaxlegalaid.org
Counsel for Mr. Singleton

CERTIFICATE OF SERVICE
The undersigned certifies that a tme copy of this document has been furnished by
electronic transmission to Jessica Quiggle, Esquire; Robertson, Anschutz & Schtieid, P.L., via
mail@rasflaw.com andjq'uiggle@rasflaw.com on this 20th day of March, 2017.

/s/LvmDrysdale

ATTORNEY
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CENTRAL JERSEY LEGAL SERVICES INC.
Attorneys for Defendant Rosa Fleming
BY: GaUE, Chester, Esq. Atty. ID#272181971
313 State Street, Room 308

Perth Amboy,NJ 08861

(732)324-1613

SUPERIOR COURT OF NEW JERSEY
MmDLESEX COUNnf
CHANCERY DIVISION

JAMES B. NUTTER & CO.
Plaintiff,

DOCKET NO. F 040455-15
-vs,-

Civil Action
ROSA M. FLEMING, etals.
Defendant

BRIEF DSf OPPOSmON TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND SUPPORT OF DEFENDANTS CROSS MOTION
Refuroable October 14,2016

ORAL ARGUMENT REQUESTED

W^i
r? S.

^ ':'y
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Exhibit 1- Defendant's Answer

79

-11-

TABLE OF AUTHORTTIES
Page:
Cases
Bank of New York v. Laks, 422 NJ. Super. 201... ...».......... ....„,......._. .„., .„... „........ 4.5

GE Capital Mo^gsge. Services Inc. v. Weisman, 339 N.J. Super. 590 (Ch. Div. 2000) ......«..6

C/.5.5a^^^. v. C^i7^me, 209 T^J^P f2072^..................................^

Statutes

NJ.S.A.2A:50-53^^^.......................................................................................................

KJ.SA.2A:50-54«.^^..«^.,^^.,^..,«^^.,^...,,<.,,,.»,»».....,,...........^

N.LSA.2A:50^6......................................................................................................................

HJ.SA.2A:50-56(a).............^^^.,...^^.^..^....,.....^...<,,.^^..^......^

N.J.SA2A:50-56(c)(2).........^,.,.^_«.,,;,,^^
N.J.SA2A:50-56(cO(4)............................<^.«...,^

RJ.SA.2A:50-56(c)(ll).....................................^^...,.^^^

W.SA. 2A:50^7......._.^.^..,^...»....^.,^,,^^,...^^

80

-1-

I. PROCEDURAL HISTORY
Plaintiff James B. Nutter & Co. filed a complaint against Defendant Rosa Fleming for
foreclosure of a reverse mortgage. Ms. Fleming fUed an Answer in wliich she raised the issue of
Plaintiffs compliance witli NJSA 2A:50-56, the Notice of Intent to Foreclose required by the Fair
Foreclosure Act (Answer, Sixth Separate Defense.)
PIaintiifhas now filed a Motion for Summary Judgment and/or to Strike Answer and Refer
Matter to Office of Foreclosure. Defendant opposes both motions and cross-moves for summary

judgment dismissing the Complaint. The matter is scheduled for trial on November 16,2016.

H. STATEMENT OF FACTS
In this case, Plaintiff seeks to foreclose a reverse mortgage against an 87-year old New
Brunswick resident because it advanced $6393.03 in property insurance premiums for 2014 - 2016
and $2411.47 in property taxes in 2014. It also claims a $23 payment to the Middlesex County
Clerk. [Defendant's Ex. A, answer to interrogatory #9J.

Defendant Rosa Fleming took out a reverse mortgage from Amtrust Mortgage Corp. on her
house at 146 To-wnsend St, New Brunswick, on Dec. I, 2006. [Plaintiffs Ex. A.] It was assigned
to Plaintiff. [Plaintiffs Ex. D] The mortgage does not require Ms. Fleming to make any monthly
payments but it does require her to pay for property insurance and real estate taxes. In its
foreclosure complaint, all that Plaintiff says about her default is, "On or about July 24, 2015 the
Department of Housing and Urban Development called the subject loan due for the defendant's
failure to pay the taxes and insurance on the subject property." ^5-a. In ^[13 of its complaint,
Plaintiff alleges that "Plaintiff has complied with the provisions ofR.S. §2A:50-53 et seq."
The Notice of Intent to Foreclose upon which Plaintiff relies, dated 09/02/2015, is attached
as Plaintiffs Ex. H and Defendant's Ex. C2. It contains no more information about Ms. Fleming's

LS^]gs,FImmi'sai}yM^ 8/1^28, Plaintigfs Ex. E, p. 28, top right.
2A;0<fe?le<^^fi^<<N^ Foii&se" was sent on July 24,2015, Defendant's
Ex. B, but it bears no resemblance to the Notice required by the Fair Foreclosure Act, does not
disclose the amount of the default, and will not be discussed further.

81

-2-

default than the Complaint does. What it says about the default is, "The Mortgage Note and
Mortgage are in default. The default consists of the failure to pay your Real Estate Taxes and/or
homeowners Hazard Insurance in. a timely manner and providing us with a copy of the paid
receipts, as required by the Mortgage securing the Promissory Note -underlying this home loan."
[Defendant's Ex. C, ^2.]
Pa^a^mph 3 of the Notice of Intent states that at any tune up to the entry of final judgment
[^hs debtor] has the right to cure the default "by fhe performance of the obligations which you were
bound to perform in the absence of a default, together with court costs, if any, attorneys' fees, and
all contractual late charges due. " At no point does the Notice state what the "performance of the
obligations1' might mean in dollar terms.
Paragraph 4 then states, in full: "You must tender payment of $238,990.62."
Paragraph 5 states that the lender must receive the sum stated in ^4, i.e. $238,990.62, no
later than. October 02, 2015. Paragraph 6 mentions options such as paying the ftdl amount of the
default and agreeing to a repayment plan, but it does not clarify what the fall amount of the default
might be or what a repayment plan. would have to repay.
Discovery has disclosed that the amount Ms. Fleming owed in back taxes and force-placed
insurance premiums on the date ofths Notice of Intent was $6696.49 including the $23 payment to
the ^^.[Defendant's Ex. A, answer to #9.J It further discloses that Ms. Fleming had the right
under fhe terms of her mortgage to reinstate her mortgage -upon payment of this default amount [Id.,
answer to #5}. Those facts do not appear anywhere in the Notice of Intent.
The other issues raised in Ms. Fleming's Answer have been resolved through discovery.
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IEL ARGUMENT: DE^NDANT HAS RAISED A BONA FIDE DEFENSE IN HER

ANSWER AND IS ENTITLED TO SUMMARY JUDGMENT IN HER FAVOR
A. THE LAW REQUIRES SERVICE BY LENDERS OF A COMPLETE AND
ACCURATE NOTICE OF INTENT TO FORECLOSE PRIOR TO INSTITUTING A
FORECLOSURE ACTION
The Fair Foreclosure Act, N.J.S.A. 2A:50-53 ei seq., was enacted in 1995, with the
Legislative Finding and Declaration that if. is "...the public policy of this State that homeowners
should be given every opportunity to pay their home mortgages, and thus keep their homes .. .."
N.J.S.A. 2A-.50-54, To this end, homeowners were given new rights to cure defaults in their

mortgages. Exercise of these rights prior to acceleration enables homeowners to avoid the
imposition of court costs and legal fees, N.J.S.A. 2A: 50-56, -57; there is also a right to cure later in
fhe proceedings but prior to the entry of a judgment of foreclosure, N.J.S.A. 2A:50-57. These rights
are implemented by notices which fee lender must send to the debtor at various steps in the
foreclosure process. Without an accurate notice, fhe debtor cannot exercise the right to cure.

The notice at issue here is required by NJ.S.A. 2A:50-56, and must be sent to the borrower
at least 30 days prior to the commencement of any foreclosure action by registered or certified mail.
It must "clearly and conspicuously state in a manner calculated to make the debtor aware of the
situation" eleven specific things, N.J.S.A. 2A:50-56(c), including the nature of fhe default,
Subsection 2, and the performance, including the sum of money if any, required to cure the default,
Subsection 4, emphasis added.

B. THE NOTICE OF INTENT SERVED BY PLAINTIFF WAS INCOMPLETE AND
MISLEADING
In this case, Nutter's notice did not inform Ms. Fleming that she could, by repaying the
$6696.49 in taxes and insurance premiums it had advanced at fhat point, reinstate her mortgage.
The law specifically requires the Notice of Intent to state the sum of money required-to cure the
default. This notice does not comply. On the contrary, it states the sum needed to pay off the
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mortgage, $238,990.62, which it says must be received m 30 days (W,5). Tliis would cause the
average reader to despair-how is she going to come up with such a sum in 30 days?—when in fact
she had to come up with the lesser sum and apparendy could still have qualified for a 24-month
payment plan. The Notice of Intent must be sent before the lender can accelerate the mortgage,
NJSA 2A:50-56(a), so the payoff amount was not really due. Plaintiff knew it was dealing with a
person of advanced age-Ms. Flemings' birthdate is disclosed in the mortgage documents. The
purpose of the Notice is to avoid foreclosures; this one does not give a clear and conspicuous
disclosure of the infomiation needed to do that, and is not calculated to make fhe debtor aware of
the situation..

C. THIS COURT HAS DISCRETION TO FASHION AN APPROPRIATE REMEDY FOR
THE DEFECTIVE NOTICE
The leading case on defective Notices of Intent is US Bank NA v. GuiUawne, 209 NJ 449
(2012). The bank's servicer had served a. Notice of Intent which failed to identify the lender by
name and address as required by fhe Fair Foreclosure Act, 2A:50-56(c)(l 1). The Guillaumes had
failed to answer the complaint and were on the brink of a sheriffs sale by the time they filed an
order to show cause with the trial court to address the issue. The trial court denied the Guillaumes1
motion to dismiss the complaint or vacate the default judgment, finding no excusable neglect or
meritorious defense under R. 4:50-1 (a), but it did order fhe bank to serve a compliant Notice of
Intent. After two more unsuccessfal attempts by the bank to get it right, the court just pemiitted it
to proceed with its default judgment When the case reached (he Supreme Court, the Court denied
relief to the Guillaumes under R. 4:50 but discussed the contents and purpose of fhe Notice of
Intent and what tnal courts should do in the future about defective Notices. It rejected any acrossthe- board requirement that the foreclosure complaint be dismissed as held in Bank of New York v.
Laks. 422.N.J. Super. 201 (App.Div. 2011), but said," A tdal court adjudicating a foreclosure action
in which the notice of intention does not comply with N.J.S.A. 2A:50-56(c)(l 1) may dismiss the
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action without prejudice, order the service of a corrected notice, or impose another remedy
appropriate to the circumstances of the case." 209 NJ. at 476, Courts retain discretion to fashion
equitable remedies in their "unlimited variety," tailored to the individual case, Id.

By way of further guidance, fhe Court says:
]h determining an appropriate remedy for a violation ofNJSA 2A:50-56(c)(lI), trial courts
should consider the express purpose of the provision: to provide notice that makes "the
debtor aware of the situation," and to enable tfae homeowner to attempt to cure the default.
[citatwis omitted] Accordingly, a tdal court fashioning an equitable remedy for a violation
ofNJSA 2A:50-56(c)(l 1) should consider the impact of the defect in the notice of intention
upon the homeowner's information about the status of the loan, and on his or her
opportumty to cure the default

209 NJ 'at 479.
While the Gmllaume Court was discussing Subsection 11, disclosure of the name and
address of the lender, it is difficult to imagine a more essential part of the Notice of Intent than
Subsection 4, the dollar amount required to cure the default. Everything the Court said about
Subsection 11 goes double for fhat disclosure. Not only is this figure omitted from Ms. Fleming's
notice but the total accelerated mortgage balance is presented in fhe form of a demand, "You must
tender payment in the amount of $238,990.62." Defendants Ex. C, % This is followed
immediately by the statement that the "Lender must receive" that sum no later than October 2,
2015. ^5.—Reading this, the borrower would conclude that she had to come up with that large sum
in order to avoid foreclosure. That is the opposite of what a Notice of Intent is supposed to
communicate, The "impact of the defect," as fhe Guillaume Court put it, "on his or her opportunity
to cure the default" could hardly be greater.
Under these circumstances. Defendant urges tfae court to dismiss the complaint without
prejudice and permit her a chance to cure the default without the added burden of foreclosure fees
and costs. This would solve any reluctance by Plaintiff to allow a cure by installments while a suit
is pending. Alternatively the Guillaume court endorsed the possibility of extending a penalty-free
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right to cure in conjunction with an order to serve a compliant notice. It cited G.E. Capital
Mortgage Services Inc. v. Weisman, 339 NJ Super. 590 at 595, (Ch. Di-v. 2000}, where the court
ordered a corrected notice of intent which "shall not contain any fees or costs associated with the
foreclosure action, but only those fees and costs which would have been due had no foreclosure
been commenced," and extended to the buyers a right to cure nuncpro tune. Id., 209 NJat 478.

W, CONCLUSION
^Defendant in this case presents a bona fide defense, namely a fatal defect in the Notice of
Intent Plaintiff served under the Fair Foreclosure Act. There is no factual dispute about this notice;
it is attached to Plaintiffs moving papers. What remains is for the Court to decide the appropriate
remedy. Plaintiffs motions for summary judgment and to strike the Answer should be denied.

Respectfully submitted,

CENTRAL JERSEY LEGAL SERVICES INC.
Attorneys for Defendant

BY: S/
GAIL CHESTER, ESQ.
Dated: October 5,2016
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POWERS KIRN.LLC

.-^^N^OFiyiCK

728 Mamti H'tghway, Suite 200
Moorcsiown, NJ 08057

(856)802-1000

Attorneys forPlaintitT
Michael U. McNeil, Hsquirc - 018262012

: SUPERIOR COURT OF NEW JEFLSnY

J&nies T-L Nniler and Company

;CHA"NCKRY'>DI VISION

:MTDDLBSEX COUNTY

Plaintiff

E Docket N^.F-040455-15

V.
.*..

T

*

CIVIL ACTION ' ,. .

Jtosa M. FIeminfi, ci,a{. . •
. Dercm1unt(s).

ORDER .

TI-II<) MA'ITER coming before the Court on a case managemenE cnn+'erencc conducxcd on
December

16,2016;

and

.

.

-

,

*

WHEREAFi Plamtiff holds a Home Equity Conversion Mortgage agamst Dotbndam Rosa
M. FIennng's property located A.t 146 Townsfcknd SL. New Brunswick, MJ 0890];and
WHEKJb'AS Defciidant defaultud under the ternis of Plaintiffs MonBagc- by FtuKng U) pay
ihu real csiute taxe.s and 10 rtiainl'ain homeuwners liazard Jnswrance for the mqrtgaged.propcrty; and
WHERb'AS as a result of Defendant's dcfaud, Plaintiff advanced payment FOT. the real
estate luxus and hora^ownert hazard insurance pfcmiumS on Defendant s behal F; and
WHERF-AS Plainliff commenced this action on December 37,2015 to Bnforce ily IIom'e
Hquity Cnnvcjrsion Murlgage and fore-closs the defendanis' equity nf redemption in and to the
mongaged property; and

WHEREAS on Marph 28,20 I ($, Defendant filed a conltiHting answer in this acdorr, Biid
WHEREAS Plaintiff &nd Dcfcndanl have ynleredwto a Repayment Plan Agreement
whereby Defendant has agreed to repay ihe amoLmLs advanced by Plaintiff as a result of
Detcndani's defauJt over a twenty-four (24) montli period

89
IgjUUd/UVJ
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IT FS on the ^ day of {^/?^ , 20/7 ORDBRBD:
1. -T1^t^1S??dam's cuntcsting answer is hsreby withdrawn;
2. That this inauci is hereby dismissed, without prejudice;
3. That this matter is subject to immediate revival and restoration lu the Court's aciiyc
docket upon fiCleen (15) day's wriUen no-ticc to Hie Court and Dcfcndanl, ihrough counsel Oail
Chester, Esq., that Defendant ha^ defaulted under the terms ofihe P.epayment Plan Agreemenl,

provided Uctcmlanl does not cure such defauh v/iiliin (he fifteen (15) notice period;
4. That upon rcviya] and restoration of ilus ipattcr tb the Coiirl^.actiye <iocket, this ',
Tnatlerwill be returned to the OfKce ofForedosvrc m \^ Offic&ot'the Clerk oi'tliu Superiur.Coui-t
in Trcntbn, New Jersey- for fiinl'i&r pTOcccdinfis.and entry oflmal judgment as an uncontested
rmincr whh the appropriaie notice? sem TO all parlius enliLled to same in accordftnce with the Rules
ul'ihis-Conn; and •

5. That a copy of this order shaiJ-bs sei-ved on other partie? by regular mail, posiage
prepaid, within.

days b'&

Ann ^ McCurmick, J.S.C,

Thu undcLsigned hereby con^nl lo the fomi and entry of this order,

POWER'S KJBKLLC
dlurnt;)'^ ^t Iylaint;0f'

^cW.B:)^

3W«ii )^^

CBNTRAL-JERSEY LEGAL SERVTOS, TNC.
Attorneys for Dcfuntkml Roi>-d M. Fleming

Hys_3&

Q^f Gh&stcr

ijter //y/^

90

CAUSE NO.

ARONEZILLA RIDGE '§ IN THE DISTRICT COURT OF
Plaintiff

j

§

v. § OF TRAVIS COUNTY, TEXAS

§

JAMES B. NUTTER & COMPANY §
Defendant § JUDICIAL DISTRICT
PLAINTIFF'S ORIGINAL PETITION AND HEQUEST FOR DECLARATORY RELIEF
Plaintiff Aron Bzilla Ridge files this Original Petition against Defendant James B. Mutter
& Company and would show the Court as follows:
I. Discovery Level
1. This case is intended to be conducted under Level 1, Tex. R. Civ. P. 190.2..
U. Parties
2. Plaintiff, Aron Ezilla Ridge, an individual, is a resident of Travis County, Texas.
3. Defendant James B. Nutter & Company ("Nuttef or "Defendant") is a mortgage
lender corporation whose place of business is 4153 Broadway, Kansas City, MO 64111.
Defendant may be served by service on its registered agent for service of process in Texas: C T
Corporation System, 350 N. St. Paul St, Ste. 2900, Dallas, TX 7520M2-34.
HI. Jurisdiction and Venue
4. The Court has jurisdiction over this lawsuit because the amount in controversy
exceeds this Courts minimum jurisdictional requirements.
5. Venue is mandatory under Tex. Prao. & Rem. Code §15.011 in Travis County
because this suit concerns an interest in real property that is located entirely in Travis County.
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FVr. Procedural Background
6. On January 30,2013, Defendant filed an application under Tex, R. Civ. P. 736 for
foreclosure of its reverse mortgage on the home of Mrs. Aron Ezilla Ridge in Cause No. D-lGN-I3-000350, In Re: Order for Foreclosure Concerning Aron Ezilla Ridge and 3012
Webberville Road, Austin, Texas in the 126 District Court ofTravis County, Texas. Pursuant to
Tex. R. Civ. P. 736.11, Ms. Ridg& files this action relating to the threatened foreclosure of the
reverse iffortgage that D&fendant seeks to accomplish,
V. Factual Background
7. Ms. Aron Ezilla Ridge is 75 years old. She is partially blind, has diabetes, and
congestive heart failure. She was diagnosed with, andliad surgery for, colon cancer a few years
ago. She needs a wheel chair to leave her home and is largely house-bound at this point in her
life. Although she still lives alone, she has family members close by who check on her daily.
She can read but her reading level is approximately at the 6th grade level and her ability to read
is, of course, further limited by her failing eyesight.
8. Ms. Ridge bought her home at 3012 Webberville Road m 1966. It is a onebedroom, one-bafh home with a small living room and a smaller kitchen—approximately 900
square feet of Uvmg space. Ms. Ridge has lived in this home for 47 years. She finished paying
for the home in 1992 or 1993. By 2007, the home was in senous need of repair. There were
numerous leaks in fee roof and- the entire roof needed to be replaced. She also needed to make
major repairs to the Idtchen and bathroom to make the home safe for her to live in. Ms. Ridge
was 69 in 2007 and no longer able to work. She did not have money to make these repairs.
9. In 2007, Ms. Ridge saw advertisements on television describing reverse
mortgages as providing homeowners with money to supplement their income or provide funds to
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remodel or improve their homes. The advertisements said that the homeowner would not have'to
repay the money as long as the homeowner remained in the home and that the homeowner would
not be individually liable for the loan, even if the homeowner were forced to move out of the
home for health or other reasons. Ms. Ridge thougM that a reverse mortgage would allow her to
repair her home. When she received an advertisement m the mail for a reverse mortgage, she
called the number on the advertisement. People came to her home and took information from
her about her income, expenses, and debt. On February 22, 2007, a lady came to her house to
tell her fliat she had qualified for a reverse mortgage and bringing papers for her to sign. The
lady read the legal documents to her and she signed them.
10. In return, she received $39,143.10 as a lump sum payment on a home that the
lender appraised as worth $84,000 as of February 2007 but that had been appraised at $37,7 16 by
the Travis County Appraisal District for the same year. Legible copies of the executed
Adjustable Deed of Tmst and an unsigned copy of the Adjustable Rate Note that Ms, Ridge
signed are attached as Exhibits A and B to this Petition. Ms. Ridge does not have an executed
copy of the Note.
11. Ms. Ridge used the money to repair her home. She continues to live there. She
had been. told in 2000 by the Travis County Tax Assessor's office that she did not need to pay
property taxes because the value of her home was below the homestead and- senior exemption
cap, but in 2011, she received a property tax UU of $20.31. She was able to drive to the Tax
Assessor's office and paid those taxes in full before they were due.
12. On April 20, 2012, Ms. Ridge received an appraisal ftom the Tiavis County
Appraisal Office saying that her property was appraised for a value of $60,743.00 and that her
property taxes were estimated as being $46.87. See Exhibit C. Ms. Ridge assumed that, if she
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owed property taxes, the bill would corns later. Ms. Ridge did not receive a fax bill. She did,
however, receive a receipt saying that her taxes, inthe amount of $49.00, were paid late m 2012.
See Exhibit D. She assumed "that the receipt meant that she was again exempt from property
taxes. She did not call the Tax Office to see why she had received a receipt without having
received a bill.
13. A letter dated January 21, 2013 was sent by attorneys for Defendant saymg that
her reverse mortgage had been accelerated and that Ms. Ridge was responsible for paying the
entire amount of money now due under the loan or the lender, would exercise its rigM to enforce
the lien on her home. See Exhibit E. Ms. Ridge does not remember receiving this letter.
14. On February 6, 2013, Ms. Ridge was served with citation and a copy of Cause
No. D4-GN-13-000350, In re Order for Foreclosure Concerning Aron Ezilla Ridge and 3012
Webbervilk Road, Austin, TX 78702, in the 126th Judicial District Court ofTravis County, Texas
(the "Application"), See Exhibit F. The Application had been filed on January 30, 2013. That
Application stated that Ms. Ridge was in default "for failure to pay property taxes." See ^7,
Exhibit P. The only property taxes to which the Application could possibly refer were the taxes
for 2012—which were not due until January 31, 2013. Yet Defendant intended to enforce its
right to foreclose on Ms. Ridge's home because she had not paid $49.00, wliicli M.to tiffle tlie,:
ApplitdM was filed, was not wt due.
15. Nutter's Application claimed that Ms. Ridge's failure to pay property faxes for
2012 gave Nutter the right to accelerate the lien on her homestead. In order to redeem her home
of almost 50 years, Ms. Ridge would have to pay $66,700.29 plus attorneys' fees—almost twice
the amount she had received in 2007 and. more than fhe appraised valu^ of her home in 2012.
See. Ex. C.
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16. Ms. Ridge, when she was served with the Application, attempted to pay the
property taxes on her home and was told that the Travis County Tax Office could not accept
payment because those taxes were already paid, before th^ywere due, by Defendant,
17. Ms, Ridge, who lives on disability payments of $641 per month and has no other
income or source of funds, cannot pay the amount demanded by Defendant—nor should she
have to. Defendant's payment of Ms. Ridge's property tax for 2012 before those taxes were due
and then filing an Application to foreclose on her home, also before the tax due date, is a.
violation of the Texas Debt Collection Act and Deceptive Trade Practices Act, a breach of the
agreement into which Ms. Ridge and Defendant entered for her reverse mortgage, an attempted
conversion of her property, unjust enrichment, and wrongful foreclosure.
18. All conditions precedent to bring this action have been performed or have
occurred.

VI. Causes of Action
A. Violation of Unfair Debt Collection Act Under Tex. Fin. Code §392.404(a) and
Injunctive Relief.
19. Plaintiff is a consumer under Tex. Fin. §392.001(1) because she incurred a
consumer debt by executing the reverse mortgage documents in order to obtain money to repair
-her home. The money she received was a consumer debt as defined by §392.001(2) because it
was an obligation entered into primarily for her personal household purposes.
20. Defendant is a deU collector under Tex. Fin. Code §392.001(6) because
Defendant engaged in debt collection by filing the Application for the purpose of foreclosing on
Plaintiffs homestead by claiming that she had failed to pay property taxes on her property before
those taxes were due.

21. Defendant engaged in fraudulent, deceptive,, or misleading representations by
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filing an Application claiming that Plaintiff was "in default due to [her] failure to pay property
taxes." See Ex. E, ^7. At the time the Application. was filed on January 30, 2013 > Plaintiff was

not in default for failure to pay property taxes. Plaintiff had paid her 2011 property taxes in fall
and her 2012 property taxes of $49.00 were not yet due. This constitutes a violation ofTex. Pin.
Code §392.304(a)(8) by misrepresenting the consumer debt's status in ajudicial or governmental
proceeding. Defendant's actions constitute a producing and proximate cause of damages to

Plaintiffs
22. Defendants attempted foreclosure was knowing and intentional because
Defendant had access to all the applicable documents involved in this reverse mortgage and was
much more sophisticated and knowledgeable about this typ& of debt mstrument.
23. Defendant's false statement that Plaintiff had. failed to meet her obligations under
the Deed ofTmst and Note to pay her property taxes was more than a shook to her. The anxiety
it caused her affected her ability to control her diabetes and blood pressure.
24. Defendant's action in misrepresenting Plaintiffs debt status was an act of gross
negligence under Tex. Civ. Prao. & Rem. Code §41.003(a)(3) for which exemplary damages are
recoverable.

25. Plaintiff also asks for injimctive relief to prevent foreclosure on her home under
Tex. Fin. Code §293.403(a)(l) and for actual damages sustained as a result of violation of this
chapter. Tex. Fin. Code §392.403(a)(2).
26. Plaintiff also asks for attorneys' fees reasonably related to the amount of work
performed and costs. Tex. Fin. Code §392.403(b).
B. Violation of Deceptive Trade Practices Act
27. Plaintiff is a consumer under the DTPA because she sought money through a
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reverse mortgage in order to repair home so as to make it more safe and livable for her at her
advanced age and compromised health and she used the money obtained -through the reverse
mortgage fi-om Defendant to obtain fhe goods and services necessary to repair her home.
28. As a result of Defendants Violation of Tex. Pin. Code §392.3 04(a)(8), Plamtiff
also alleges a violation of the Deceptive Trade Practices Act as permitted under Tex. Fin. Code
§392.404. Defendant's deceptive acts were therefore committed in 'connection -with Plaintiff's
transaction in obtaining goods and services by means of the reverse mortgage entered into by
Plaintiff with Defendant.
29. . Plaintiff relied iipon fhe representations made to her by Defendant, that th& reverse
mortgage would enable her to remain m her home as long as possible and she did not default on
her obligations to Defendant in making sure that her property taxes were properly paid.
Plaintiffs reliance was reasonable and resulted in damages to her.
30. Plaintiff is an elderly woman in poor health and limited education. She believed
that she had received a reverse mortgage that would enable her to get her home repaired so that it
would be possible for her to stay tKere until her death or until her health made it impossible for
her to live in her home any longer. Defendant's act of filing an Application and misrepresenting
to a Texas court that Plaintiffs reverse mortgage was in default for failure to pay property taxes
-when her property faxes were not yet due was unconscionable under Tex. Bus. & Corn Code
§17.50(a)(3) because it took advantage of Plaintiff's lack of knowledge, ability experience or
capacity to a grossly unfair degree. Tex. Bus. & Corn. Code §17.45(5), The actions of
Defendant in seelcmg to foreclose on Plaintiff when Plaintiff was not in default on her reverse
mortgage was an act whose unfairness was "glaringly noticeable, flagrant, complete and
mimitigated," especially given the econoraic power and sophistication of Defendant and the lack
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of sophistication ofAe Plaintiff in this situation. Bradford v. ^n/o, 48 S.W.Sd 749, 760 (Tex.

2001).
31. Defendant's actions were also intentional and knowing. Defendant is a business
that regularly makes reverse mortgages to people m Texas. Defendant drafted the documents
that its sales people read to Plaintiff and that she signed. Defendant also hiows the dates when
Texas property taxes are due and. knew how to check to see if Plaintiff was current on her tax
payments."

32. Defendant's actions were a producing cause of Plaintiffs damages, which
includecLactual and mental-anguish damages.

33. Because of Defendant's DTPA violations, Plaintiff asks for treble damages
because Defendant hiowingly and intentionally violated the DTPA. Tex. Bus. Corn. Code

§17.50(b)(l).
34. Plaintiff also asks for reasonable attorneys' fees and court costs. Tex,. Bus. Corn.

Code §17.50(d).
C. Statutory Fraud In A Real Estate Transaction.
35. As shown above. Defendant mad& a false representation to Plaintiff of a material
fact—that she could remain in her home until her death or "until her health made it impossible for
her to remain there as long as she remained current on paying her property taxes—in order to
induce her to enter into Defendant's reverse mortgage agreement, and Plaintiff relied upon that
misrepresentation in agreeing to fhe reverse mortgage. Defendant is, therefore, liable, under Tex.
Bus. & Corn. Code, §27.01(a)(l), for statutory fraud. Defendant's representation was false
because Defendant paid Plaintiff's property tax for 2012 and then tried to foreclose on PIaintifFs
home before the 2012 property tax was due.
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36. Defendant's action in filing an Application for Foreclosure before Plaintiffs
property taxes were due was intentional and knowing. Defendant took advantage of Plaintiffs
lack of sophistication, poor health and inability to move about freely by paying her property
taxes before she received a property tax bill for 2012. Defendant's motions were intended to
create a situation m which Defendant could claim Ms. Ridge was in default (when she was not)
so that Defendant could seize her home for $49.
37. "Plaintiff was damaged by Defendant's false representations and intentional and
blowing acts.
D. Attempted Unjust Enrichment and Attempted Conversion
38. Based upon the facts alleged above. Plaintiff also alleges that Defendant is
attempting unjust enrichment and conversion ofPlamtiffs homestead by attempting to foreclose
on Plaintiff s home when Plaintiff is not in default on her reverse mortgage.
E. Wrongful Acceleration
39. The Texas Constitutions provides special and unique protection for the
homestead, separate and distinct from the protections given other types of property. Tex. Const.
art. XVI, §50. Constitutional homestead rights protect citizens fi-om losing their homes;
accordingly statutes related to homestead rights are to be liberally construed, to protect the
homestead. Kendall Builders, Inc. v. Chesson, 149 S,W.3d 796, 807 (Tx.'App—Austin 2004,
pet. denied. Homestead rights have historically enjoyed great protection. Id. In order for a
creditor to foreclose on a homestead, even for one of the types of liens allowed by the
Constitution—such as a reverse mortgage—the creditor may not foreclose unless the borrower is
actually in default. A creditor holding a reverse mortgage on a homestead has a lien that may not
require payment of principal or interest-until the borrower actually d&favlts on an obligation such
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as-paying taxes. Tex. Const. art. XVI, §50k(6)(D)d).
40. The facts as stated in this Petition show that Plaintiff was not in default when
Defendant's Application claims that Defendant seat out a Notice of Default (which Plaintiff
denies receiving) on July 3, 2012. That Notice claimed that Plaintiff was in default as of July 3,
2012 for failure to "pay the full amount owed for Real Estate Taxes and/or homeowiers hazard
insurance" but did not tell Plaintiff which was the source of the default. At that point. Plaintiff
had paid4ier 2011 property taxes timely and had not received a. bill for her 2012 property taxes
which -would, in any event, not be due and owing until January 31,2013. On January 21»2013,
when Defendant's counsel sent out a'Notice of Acceleration, PlamtifPs property taxes for 2011
were still paid in fall and her 2012 property taxes were still not due. Even when the Application
was filed on January 30, 2013 claiming that Plaintiff had. failed to pay her property taxes,
PlaintifFs property taxes were still not due. See Ex. E, ^|7.
41. D efendant wrongfully accelerated Plaintiff s reverse mortgage and clamied. a right
to take Plain-fifPs homestead £rom her when she was not in default under the terms her Deed of
Trust and Note.

42, Defendant's wrongful acceleration is the producing cause of Plaintiffs damages.
F. Breach of Contract
43. The Adjustable Rate Deed of Tmst that Ms. Ridge executed on February 22, 2007
was a valid and enforceable written contract That contract allowed Befendact to accelerate
repayment of the lien on her homestead only under certain circumstances. One of those
circumstances—and. the only one cited in Defendants' Application—was failure to pay property

taxes. See Exhibit A, ^f9(b)(ii); Exhibit P, ^(7.
44. Ms, Ridge never- defaulted by failing to pay her property taxes. Her taxes were
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not overdue on January 30, 2013 when Defendant filed its Application. Defendant, by stepping
in to pay those taxes "before they were due (and before Ms. Ridge received a bill notifying her of
her duty to pay any taxes at all), and then initiating a proceeding to take her home for a default
that had not occurred breached its contract with Plaintiff.
45. Defendant's breach of contract vvas a producing cause of damages suffered by

Plaintiff.
G» D eclarato ry Jud gment
46. Pursuant to Tex. Civ. Praa & Rem. Code §§37,001 et seq.. Plaintiff asks the
Court for a declaration her rights under the Deed of Tmst and Note that:
a. Defendant had no right to accelerate the maturity of the Note and that
D&fendant's acceleration is void;
b. Defendant has no right to foreclose on Plaintiffs home based on any
monetary or other default under fhe Deed of Trust and Note; and
c. Defendant, by filing its Application before Plaintiff was in default for nonpayment of property taxes, has waived any claim to collect late fees,
charges, attorney's fees, interest, or penalties it alleged that Plaintiff owed
as a result of that alleged default.
VII, Damages
47. Plaintiff has sustained actual and consequential damages in amounts that exceed
the Court's minimum jurisdictional limite.
48. Defendant should be held liable for exemplary damages because the harm that
Plaintiff sustained resulted irom gross negligence. Tex. Civ. Prac. & Rem. Code §41.003(a)(3),
VIII, Atfomcys1 Fees
49, Plaintiff has been forced to employ attorneys to protect her rights and are entitled
to an award of attorneys' fees in this action pursuant to the claims for breach of contract, action
for declaratory judgment, unlawful debt collection, and DTPA claims, Tex, Civ. Prac & Rem.
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Code §§ 38.001(8), 37.009, Tex. Fm. Code §392,403(b), andTex. Bus. & Corn. Code §17.50(d).

PRAYER
WHEREFORE, Plaintiff asks the Court to award her a declaratory judgment protecting
her right to her homestead, all actual .and consequential damages, exemplary damages, treble
damages under the DTPA, attorneys' fees, costs, pre-judgment and post-judgment interest, and
all other relief, at law or in equity, to which she may show herself justly entitled.
Respectfully submitted,

GEORGE, BROTHERS, KlNCAID & HORTON, L.L.P.

By

r.

NanneskaN. Hazel
Texas State Bar No. 12813500

114 W. 7th Street, Suite 1100
Austin, Texas 78701

Telephone: (512) 495-1400
Facsimile: (512)499-0094
nBazel©gbMt:;co3n

ATTORNEY FORARON EZILLA RIDGE
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Filing # 52076108 E-Filed 02/06/2017 08:18:16 AM

IN THE CIRCLUT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND-FOR
DUVAL COUNTY, FLORIDA
CASE NO.: 16-2015-CA-6042-XXXX-MA

DIVISION: FC-F
JAMES B. NUTTER & COMPANY,
Plaintiff,
V.

SAMMB3 LEE SINGLETON, et ai,
Defendant(s).

DEPENDANT/COUNTERCLATM PLAINTIFF'S RESPONSE IN
OPPOSITION TO PLAINTIFF/COUNTERCLAIM DEFENDANT'S
MOTION TO STRIKE HIS AFFIRMATFVE DEFENSES

AND MOTION TO DISMISS HIS AMENDED COUNTERCLAIMS
The Defendants/Couaterclaim Plaintiff, Sammie Lee Singleton, (hereinafter "Mr.
Singleton," "Defendant" or "Counterclaim Plaintiff) files his response in opposition to James B.
Nutter & Company's (hereinafter "Nutter," "Plaintiff, or "Counterclaim Defendant") Motion to
Strike his First, Third and Fourth Affirmative Defenses and Motion to Dismiss his three Amended
Counterclaims and says:

I. INTRODUCTION
On September 22, 2015, Nutter filed the above-styled lawsuit against Mr. Singleton to
foreclose upon his reverse mortgage for a purported failure to pay either homeowner's insurance

and/or taxes. The Complaint does not specify the nature of the non-payment of sums sought
which caused the purported default. In its complaint, Nutter claims Mr. Singleton owes $87,719.92
for failure to pay insurance and/or taxes. (Paragraph 9 of Plaintiff s Complaint). In its "Wherefore"
clause. Plaintiff requests the Court determine the amount due for "costs, attorneys' fees, principal
and interest on the note and mortgage, late charges, abstracting, taxes expenses and costs" and if
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these sums are not paid, Plamtiff requests foreclosure of the subject property. a
Mr. Smgleton filed an answer, affirmative defenses and amended counterclaims on August
2, 2016. la his answer, Mr. Singleton denied Plaintiff was entitled to the relief it sought. Mr.
Singleton also raised four Affirmative Defenses: 1) Failure to State a Cause of Action (standing);
2) Failure to Provide the Required Notice of Acceleration; 3) Failure to Provide the Required
Pre-ForecIosure Loss Mitigation and 4) Unclean Hands.
Mr. Singleton also filed counterclaims against the Plaintiff for its actions related to its
effort to obtain sums from him. pursuant to a repayment agreement to reimbursement Plaintiff for
insurance premiums it, either rightly or wrongfully, advanced and for claiming he was in default
when he was making payments on sum purportedly due and without giving him the proper notice it
was declaring the repayment agreement in default or rescinded. Mr. Singleton's there
counterclaims include Plaintiff (s alleged violations of 1) the Florida Deceptive and Unfair Trade
Practices Act, Chapter 501, Part Two, Fla.Stat. ("FDUTPA"); 2) the Equal Credit Opportunity
Act, 15 U.S.C. §1691, etseq. ("ECOA") (age discrimmation) and 3) ECOA (failure to provide an
"adverse action" notice).

In support of his counterclaims, Mr. Singleton set out very detailed allegations of
Plaintiffs actions in improperly and/or inequitably servicing/collectmg his reverse mortgage loan,
specifically its treatment of its agreement with Mr. Singleton to repay insurance premiums
purchased by Plaintiff to cover a purported six (6) months lapse in insurance premiums by Mr.
Smgleton. The total sought was either $885.66 or over $80,000.00, dependmg on the notice
reviewed. Mr. Singleton asked for and received a repayment plan which he complied with. The
allegations contained in his answer, affirmative defenses and amended counterclaims arise out of
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Plaintiffs pre-foreclosure collection actions and its actions relating to its attempts to take his home
for less than $800.00.

IL MOTION TO DISMISS STANDARD
"In considering a motion to dismiss, a trial court is confmed to the allegations contamed
withm the four comers of the complaint." Crews v. Ellis, 531 So.2d 1372 (Fla. 1st DCA 1988).
In addition, "the function of a motion to dismiss a complaint is to raise as a question of law the
sufficiency of the facts alleged to state a cause of action, and a court is not permitted to speculate as
to whether a plaintiff has any prospect ofprovmg the allegations." Id,
THe First District Court of Appeal also held
The party moving for dismissal necessarily admits the truth
of all facts m evidence, and every reasonable conclusion or

inference based thereon favorable to the nonmoving party.
Weaver v. TheLeon County Classroom Teacher's Association,

680 So.2d 478 (Fla. 1st DCA 1996).
See also Fish v. Post ofAmvet #55,560 So.2d 337, 339 (Fla. 1st DCA 1990) (la analyzmg
the complaint the trial court is confmed to the allegations contained within, the four comers of the
complaint and may not consider defenses).
As will be more particularly described at the conclusion of this memorandum of law, most
of the arguments made by movants requye this Court to look outside the four corners of the
complamt and require the Court to review the "facts" as set out by the movants as true or at least to
draw all reasonable inferences m favor of the movants and not Mr. Smgleton. This is not the role of
a motion to dismiss.
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.: 16-2015-CA-6042-XXXX-MA
DF/ISION: FC-F

JAMES B. NUTTER & COMPANY,
Plaintiff;
V.

SAMMIE LEE SINGLETON, et al.,
Defendant(s).

DEFENDANT/COUNTERCLATM PLAINTIFF'S RESPONSE IN
OPPOSITION TO PLA1NTIFF/COUNTERCLAIM. DEFENDANT'S
MOTION TO STRIKE HIS AFFIRMATIVE DEFENSES
AND MOTION TO DISMTSS HIS AMENDED COUNTERCLAIMS
The Defendants/Counterclaim Plaintiff, Sammie Lee Singletoa, (hereinafter "Mr.
Singleton," "Defendant" or "Counterclaim Plaintiff) files his response in opposition to James B.
Nutter & Company's (heremafter "Nutter," "Plaintiff, or "Counterclaim Defendant") Motion to
Strike his First, Third and Fourth Affirmative Defenses and Motion to Dismiss his three Amended
Counterclaims and says:

I. INTRODUCTION
On September 22, 2015, Nutter filed the above-styled lawsuit against Mr. Singleton to
foreclose upon his reverse mortgage for a purported failure to pay either homeowner's insurance

and/or taxes. The Complaint does not specify the nature of the non-payment of sums sought
which caused the purported default. Ill its complaint, Mutter claims Mi'. Singleton owes $87,719.92
for failure to pay insurance and/or taxes. (Paragraph 9 of Plaintiff s Complaint). In its "Wherefore"
clause, Plaintiff requests tlie Court determine the amount due for "costs, attorneys' fees, principal
and interest on the note and mortgage, late charges, abstracting, taxes expenses and costs" and if
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these sums are not paid, PIamtiff requests foreclosure of the subject property.
Mr. Siagleton filed an answer, affirmative defenses and amended counterclaims on August

2, 2016. In his answer, Mr. Singleton denied Plaintiff was entitled to the relief it sought. Mr.
Singleton also raised four Affirmative Defenses: 1) Failure to State a Cause of Action (standing);
2) Failure to Provide the Required Notice of Acceleration; 3) Failure to Provide the Required
Pre-Foreclosure Loss Mitigation and 4) Unclean Hands.
Mi, Singleton also filed counterclaims against the Plamtifffor its actions related to its
effort to obtain sums from him pursuant to a repayment agreement to reimbursement Plaintiff for
insurance premiums it, either rightly or wrongfully, advanced and for claiming he was in default
when he was making payments on sum purportedly due and without giving him the proper notice it
was declaring the repayment agreement in default or rescinded. Mr. Smgleton>s there

counterclaims include Plamtiff (s alleged violations of 1) the Florida Deceptive and Unfair Trade
Practices Act, Chapter 501, Part Two, Fla.Stai ("FDUTPA"); 2) the Equal Credit Opportunity
Act, 15 U.S.C. §1691, etseq. ("ECOA") (age discrimination) and 3) ECOA (failure to provide an
"adverse action" notice).

In support of his counterclaims, Mr. Singleton set out very detailed allegations of
Plaintiffs actions in improperly and/or inequitably servicing/collectmg his reverse mortgage loan,
specifically its treatment of its agreement with Mr. Singleton to repay insurance premiums
purchased by Plaintiff to cover a purported six (6) months lapse in insurance premiums by Mr.
Smgleton. The total sought was either $885.66 or over $80,000.00, depending on the notice
reviewed. Mr. Singleton asked for and received a repayment plan which he complied with. The
allegations contained in his answer, affirmative defenses and amended counterclaims arise out of
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Plaintiffs pre-foreclosure collection actions and its actions relating to its attempts to take his home
for less than $800.00.

IL MOTION TO DISMISS STANDARD
"In considering a motion to dismiss, a trial court is confmed to the allegations contained
within tiie four comers of the complamt" Crews v, Ellis, 531 So.2d 1372 (Fla. 1st DCA 1988).
In addition, "the function of a motion to dismiss a complaint is to raise as a question of law the
sufficiency of the facts alleged to state a cause of action, and a court is not permitted to speculate as
to whether a plaintiff has any prospect of proving the allegations." Id.
The First District Court of Appeal also held
The party moving for dismissal necessarily admits the truth
of all facts in evidence, and every reasonable conclusion or

inference based thereon favorable to the nonmoving party.
Weaver v. The Lean County Classroom Teacher s Association,

680 So.2d 478 (Fla. 1st DCA 1996).
See also Fish v. Post ofAmvet #85,560 So.2d 337, 339 (Fla. 1st DCA 1990) (In analyzing
the complaint the trial court is confmed to the allegations contained within the four comers of the
complaint and may not consider defenses).
As will be more particularly described at the conclusion of this memorandum of law, most
of the arguments made by movants require fhis Court to look outside the four corners of the
complaint and require the Court to review the "facts" as set out by the movants as true or at least to
draw all reasonable inferences in favor of the movants and not Mr. Singleton. This is not the role of
a motion to dismiss.
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III. MOTION TO STRIKE STANDARD
The striking of pleadings is n'ot favored. Sanchez v. LaSalle Bank National Association 44
So. 3d 227, 228 (Fla. 3rd DCA 2010). The Sanchez Court repeated the standard for striking
pleadings which are "redundant, immaterial, impertinent or scandalous" or a "sham." Fla. R. Civ.

P. Rules 1.140(f), 1.150. A motion to strike should be used sparingly and, as with a motion to
dismiss, any doubts should be resolved in favor of the pleadings. When a defense is legally
sufficient on its face and presents a bona fide issue of fact, it is improper to grant a motion to
strike. Hulley v. Cape Kennedy Leasing Corp., 376 So.2d.884, 885 (Fla. 5th DCA 1979).

D/. FLORIDA DECEPTWE AND UNFAIR TRADE PRACTICES ACT
COUNTERCLAIM IS SUFFICIENTLY PLED
Nutter moves to dismiss Mr. Singleton's claims it violated the Florida Deceptive and
Unfair Trade Practices Act, §§501.201, e^^("FDUTPA") because Mr. Singleton failed to allege
facts that would "support an inference that Plaintiffs actions were misleading, that they offend
public policy or that they were immoral, unethical, oppressive, unscrupulous or injurious" to Mr.

Smgleton. Nutter cast a pretty large net of options for Mr. Singleton to choose from to properly
allege a violation of the FDUTPA. Plaintiff also claims that Mr. Singleton, as a question of law,
has not property alleged causation and damages. (Pages 3 - 7 of Nutter's Motion to Dismiss
Counterclaims, specifically Paragraphs 10,11,14- 18)
Vf^hat Constitutes a Deceptive and/or Unfair Practice
The FDUTPA must be construed liberally to protect the consuming public from those
"who engage in... deceptive, or unfair acts or practices in the conduct of any trade or commerce."

§501.202(2), Fla,Stat. See also Schaner v. General Motors Acceptance Corp., 819 So,2d 809,
812 (FIa. 4th DCA 2002) In Schauer, the Fourth District Court of Appeal reversed the dismissal of

4
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FDUTPA claims and found that Schauer's allegations that GMAC violated FDUTPA by harassing
hun and his family in connection with the collection of a debt was unfair and/or deceptive and fell
within the broad definition of "trade and commerce." As in the instant case, GMAC argued
Schauer should have read the loan agreement he signed and should be bound by its terms. The
Court found at "a minimum" the plaintiffs allegations still suggest the defendant's actions were
unfair and deceptive. 819 So.2d at 813.
It is unnecessary to fmd a violation of a specific rule or regulation to find a violation of the
FDUTPA. Department of Legal Affairs v. Father and Son Moving &. Storage, Inc., 643 So. 2d 22
(Fla. 4th DCA 1994). An unfair practice is "one that offends established public policy and one that
is immoral, unethical, oppressive, unscmpulous or substantially injurious to consumers."
Deception is a proper characterization of a "representation, omission, or practice tliat is likely to
mislead the consumer acting reasonably in the circumstances, to the consumer's detriment. "To

require a specific prohibitory rule for every act which may be considered unfair or deceptive would
again put unscrupulous businesses one step ahead of Florida's ability to combat such practices, for
which our law extends no tolerance. Father & Sons, 643 So.2d at 27.
Mr. Smgleton is seeking actual damages as well as injunctive or declaratory relief. These
remedies are specifically provided by FDUPTA and can be sought in connection with a mortgage
foreclosure case. The Florida Southern District Court in Galstaldi v.Sunvest Communities USA,
LLC, 637 F.Supp.2d 1045 (S.D. Fla. 2009) found that the FDUTPA was not only for the protection
of individual consumers, but instead is broadly worded to authorize declaratory and mjunctive relief
even if those remedies might not benefit the individual consumers who filed the suit. 637 F. Supp. 2d
at 1057. The Southern District Court mMartorella v. Deutsche Bank National Trust Company, 931
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F.Supp.2d 1218,1225 (S.D. Fla. 2013) denied Deutsche Bank and the servicers' motions to dismiss
the Plaintiffs' FDUPTA claims that Defendants participated in an unfair and/or deceptive scheme to
charge borrowers for force-placed property msurance at grossly excessive rates. The Defendants in.

Martorella argued that theu- purported kickback scheme and theu' purported improper purchase of
force placed insurance did not fall in the FDUPTA definition of "trade or commerce" just as argued
in the instant case involving very similar claims of wrongdomg m the context of force placed
insurance and collection. The Martorella Court also found that "mortgage loan servicing" fell
under the definition of "trade and commerce." 931 P. Supp. 2d at 1224.
The conduct challenged in the Complaint is Defendants' provision of insurance (a product) to
Martorella for which JMartorella paid excessive premiums and Defendants received
kickbacks m the form of commissions. Such conduct falls squarely within "the statute's
broad definition of'trade or commerce.' 931 F. Supp.2d at 1224.

The Martorella Court also found causation and damages were properly stated because "a
reasonably prudent person could foresee that a harm like the one that the plaintiff suffered might
result from his or her actions, then there is proximate causation. 931 P. Supp. 2d at 1224,1225.
Lastly, the Southern District of Florida m U.S. Bank, N.A. v. CapparelU, 2014 WL 2807648
(S.D. PIa. June 20,2014) found actions taken in the context of collection of a mortgage and note and
pre-foreclosure negotiations could be the basis for an FDUTPA claim. 2014 WL 2807648 *5. The
Caparelli Court found "Because the FDUPTA is a consumer and business protection statute that is
remedial in nature, this Court is inclined to align with the courts that construe the FDUPTA liberally
m favor of consumers." Id. The Court found the purpose of the FDUTPA was to provide remedies
for conduct outside the reach of traditional common law torts such as fraud, and therefore, "the
plamtiffneed not prove the elements of fraud to sustain an action under the statute." Id. at *5.

-6-
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Mr. Singleton has alleged he has been damaged by being reqmred to pay unearned and
improper sums to Nutter for improperly force placed insurance premiums. Mr. Smgleton has also
alleged Nutter unilaterally changed the terms of this repayment agreement. He also alleged he has
paid improper sums and is still in danger of losing his home as result of these actions.
(Counterclaims Paragraph 29 - 34, 40, 45). These allegations fall within the parameter of a
properly pled FDUPTA claim based upon the cases cited above.
Nutter relies upon Coursen v. Shapiro & Fisbnan, GP, 588 Fed. Appx.882, 885 (11th Cir.
2014) as analogous to the mstant case. The Eleventh Circuit in Coursen found there were
msufficient allegations of damages for an FDUPTA claim based upon loan servicing failures. The
primary problem with Ms. Coursen's claims is that they were brought after a foreclosure judgment
had been entered against her and her claims were based primarily on actions taken place within the
foreclosure. These claims were barred by the litigation privilege, were untimely, were partially
brought against a defendant that was not involved in the actions which were the subject of the
lawsuit and collateral estoppel. The Eleventh Circuit also found Coursen had not suffered damages
because she did not pay her mortgage payments leading to the loss other home. Mr. Singleton's
failure or non-failure to pay his insurance premiums or his failure or non-failure to comply with the
repayment plan, if warranted, are factual issues which have yet to be determined by the Court.
Therefore, assummg Coursen was controllmg, there are factual issues which must be resolved

therefore, rendering dismissal at this stage inappropriate.
As an aside, m Paragraph 14 its motion, Nutter claims this repayment plan was provided to
Mr. Smgleton in Nutter's attempt to go "above and beyond." As will be more specifically set out
below, this payment plan was not charity provided by Nutter, instead it was required by Mortgagee
Letter 2011-01 governing th6 pre-foreclosure actions required in connection with reverse mortgages.
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VIL EQUAL CREDIT OPPORTUNITY ACT CLAIMS ARE SUFPICmNTLY PLED
The Equal Credit Opportunity Act ("ECOA") makes it "unlawful for any creditor to
discriminate against any applicant, with respect to any aspect of a credit transaction - (1) on the basis
of race, color, religion, national origin, sex or marital status, or age ... [.]" 15 U.S.C. § 1691(a)(l).

Chen v. Wtutney Nat. Bank, 65 So.3d 1170 (Fla. 1st DCA 2011). ECOA prohibits discrimination
and requires the creditor to provide an adverse action notice providing the specific reasons for any
adverse action taken. 15 U.S.C. § l691(d). An "adverse action" requirement assists borrowers in
identifying if the "adverse action" was taken based upon a discriminatory purpose.

VIIL EQUAL CREDIT OPPORTUNITY ACT CLAIMS - AGE DISCRIMINATION ARE PROPERLY PLED
Nutter's bases for its Motion to Dismiss Mr. Singleton's ECOA counterclaims include: 1)
there is no age discrimination because everyone who takes out a reverse mortgage has to be at least

62 years old; 2) the servicing of the loan is not covered by ECOA, only origination; 3) the statute of
limitations bars the claim when based upon the date the loan was signed, and 4) Mr. Singleton's
failure to properly allege a statistical pattern and practice. (Motion to Dismiss Paragraph 25 through

35)
Reverse Mortgffge'Age Requirements Do not Render
ECOA Irrelevant and. Instead Further Mr. Singleton's Claim
Nutter's first argues because a borrower has to be 62 years old to obtam a reverse mortgage,

ECOA's age discrimination bar does not apply to Mr. Singleton. To the contrary, Nutter's
reasoning bolsters Mr. Singleton claims thatNutter knew that its borrower population is, by
definition, older borrowers like Mr. Singleton who was having "difficulties understanding his
financial affairs based upon health problems related to his age." (Paragraph 26 of Mr. Singleton's
Counterclaims) Mi. Singleton alleged Nutter's actions in "improperly force placing insurance or,
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alternatively, sending mixed messages regarding the amounts owed to reinstate the purportedly '^
delinquent mortgage and note; filing a foreclosure lawsuit based upon a false insurance default when
Mr. Singleton was making his tax and msurance payments; and/or filing a foreclosure lawsuit
against an 80 year old Mr. Singleton when he was purportedly approximately $885.66 delinquent all
constitute unlawful discrimination agamst Mr. Singleton based upon his age and diminished
capacity. (Counterclaims Patagraph 54) all violated ECOA. Mr. Singleton also alleges Nutter knew
he was elderly because of the reverse mortgage age requirement as studies show older adults,
compared to younger adults have diminished capacities. (Counterclaim Paragraphs 53 and 55)
Ill support of its arguments Nutter relies upon Earley v. Champion Intern. Corp., 907 F. 2d

1077,1081 (11 th Cir. 1990). The Eleventh Circuit in Barley was addressing an Age Discrimination
in Employment Act 29 U.S.C. §§ 621, etseq., claim for an alleged discriminatory discharge. 907 F.
2d at 1080. Although the court was not addressing an ECOA claim, it is important to note that the
case upon which the Earley Court based its disparate impact burden shiftmg analysis was
McDonnell Douglas Corp. v. Green, 411 U.S. 792, (1973). The McDonnell Douglas Corp.
standard to establish a prima facie case for discrimination was been superseded by Desert Palace,
Inc. v. Costa, 539 U.S. 90,100 (2003) (instead ofrequirmgthe defendant to produce a legitimate,
nondiscriminatory reason and then shifting the burden of proof to plamtiffto prove, by direct or
indirect evidence, that this proffered nondiscriminatory reason was false and a pretext for a
discriminatory motive, the defendant bears the burden of proof on the "same decision test") Earley
was also decided at the summary judgment stage after the parties engaged in discovery, not in the
context of a motion to dismiss as in the instant case. 907 F. 2d at 1080 -1081
Nutter also relies upon Massey v. First Greensboro Home Equity, Inc. 1998 WL 231141, at
*9 to support its argument that Mr. Singleton cannot practically and logically set forth facts
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demonstratmg disparate treatment and/or disparate impact when the borrowers must be 62 to apply
for a reverse mortgage. The Massey Court denied First Greensboro's motion for summary judgment

because the Court found the facts could be interpreted to fmd that older borrowers were more
negatively impacted by First Greensboro's loan approval practices. 1998 WL 231141*10,11.
Therefore, this decision is helpful to Mr. Smgleton. Mr. Singleton is a member of a captive group of
borrowers whose age could be found to lead to a lesser ability to navigate Nutter's collection
procedures.;-(Counterclaims Paragraph 53,54, 55).
Mr, Singleton Falls within the Definition of Persons Entitled
to ECOA Protections and His Claims are not Time Barred
In its motion to dismiss Mr. Singletoa's ECOA counterclaims, Nutter continues its focus on
the originadon of the loan and also argues that Mr. Singleton is not an "applicant" as that term is
defmed by Regulation B. Additionally, Nutter claims the time within which Mr. Singleton was an
"applicant" was in 2008 when he signed the reverse mortgage so his claims are time barred by the
five (5) year statute of limitations to bring an ECOA claim. 15 U.S.C. §1691e(f).
Mf\ Singleton is An Applicant
To state an ECOA claim, the defendant must allege (1) defendant is an "applicant" and (2)
defendant has discriminated against plaintiff with respect to "any aspect" of a "credit transaction."
15 U.S.C. §1691(a)(l) Regulation B (12 C.P.R. Part 1002) was issued by the Consumer Financial
Protection Bureau to elaborate on the requirements and protections provided by ECOA. 12 C.F.R.

§1002.1(a).
The term "applicant" is broadly mterpreted for ECOA purposes. An "applicant" is defined
as "any person who applies to a creditor directly for an extension, renewal, or continuation of

credit, or applies to a creditor indirectly by use of an existing credit plan for an amount exceeding a
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previously established credit limit." 15 U.S.C. $169 la. Regulation B expands the definition of
applicant even further:
Applicant means any person who requests or who has received an extension of credit from
a creditor, and includes any person who is or may become contractually liable regarding an
extension of credit. For purposes of § 1002.7(d), the term includes guarantors, sureties, .
endorsers, and similar parties. 12 C.F,R. 1002.2(e), emphasis provided by author.
Further, the second requirement of coverage is that the transaction in question is a "credit
transaction." This term is also broadly interpreted by Regulation B.
Credit transaction means every aspect of an applicant's dealings with a creditor
regarding an application for credit or an existing extension of credit (including, but not
limited to, information requirements; investigation procedures; standards of
creditworthiness; terms of credit;, furnishing of credit informafcion; revocation, alteration,
or termination of credit; and collection procedures). 12 C.F.R. 1002.2(m), Emphasis
provided by author.
Nutter cites to Gorham-DlMa^io v. Countrywtde Home Loans, Inc., 592 F.Supp.2d 283,

295 (N.D.N.Y.2008) to support its position that Mr. Singleton's allegation are insufficient because
only initial applications for credit arc covered by ECOA. There are no Florida courts which follow
the Gorham Court's analysis and the Gorham Court does not address why its analysis ignores the
plain language of the statue and regulation. The distinction may lie in the fact that Ms. Gorham was
seeking claims based upon the defendant's treatment of her escrow account. The Gorham Court
found the plaintiff did, not ask for a new extension of credit, instead she was questionmg how her
escrow was handled. 592 F. Supp. 2d 283,290 - 292. Mr. Singleton's claims are based upon a
"credit extension to cover allegedly unpaid insurance outlays byNutter andNutter's collection
procedures in general.

Statute of Limitations
The trigger date for the violations which are the subject of Mr. Singleton's complaint is not
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the date oforigmation, therefore, the five (5) years statute of limitations does not begin to run until
the improper collection procedures or adverse action occurred. 15 U.S.C. §1691e(f). Although it is
not clear exactly with the violation occurred, based upon the allegations of the Foreclosure
Complaint, they occurred sometime around June, 2015. Mr. Singleton' s initial counterclaims were
filed in December, 2015 within the statute of limitations requirements.
Mr. Singleton 's Allegations of Discrimination Based upon a
Disparate Impact are Sufficient to Survive a Motion to Dismiss
Based upon the clear language ofECOA and the accompanying Regulations, Mr.
Singleton9 ^allegations are sufficient to survive a motion to dismiss based upon the allegations
referencedibove and contained in Paragraphs 51 - 55 relating to the extension of credit in
connection with Mr. Singleton's reverse mortgage loan to repay sums purportedly due for
insurance premium outlays, actions which are also clearly collection procedures.

Nutter also relies upon Coser v. Moore, 739 F. 2d 746 (2d Cir. 1984) and 16630 Southfield
Ltd. Partnership v. Flagstar Bank, F.S.B.. 727 F. 3.d 502 (6th Cir. 2013) to support its argument
that Mr. Singleton's allegations are insufficient. The Court m Coser was not addressing ECOA
claims, instead it was addressing employment sex discrimination claims pursuant to Title VH of
the Civil Rights Act, 42 U.S.C. §2000e et seq. In Sout1 field the Sixth Circuit was using the
federal pleading standard established by the United States Supreme Court Bell Atlantic Corp. v.
Twombly, 550 U.S. 544,127 S.Ct. 1955,167 L.Ed.2d 929 (2007), zndAshcroft v. Iqbal, 556 U.S.
662, 129 S,Ct.1937,173 L.Ed.2d 868 (2009) to dismiss claims of national origin discrimmation
claimed by Iraqi citizen seeking to modify an already restructured loan. The Southfield Court found
fiscally sound reasons for the denial of the modification request and found the decision was not
based upon discrimination given the troubled history of the loan. Importantly, the Southfield Court
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found
To be sure, the mere existence of more likely alternative explanations does not automatically
entitle a defendant to dismissal. See Watson Carpet & Floor Covering, Inc. v. Mohawk

Indus., Inc., 648 F.3d 452, 458 (6th Cir.2011) ( "Often, defendants' conduct has several
plausible explanations. Ferreting out the most likely reason for the defendants' actions is not
appropriate at the pleadings stage.") 727 F. 3.d 502,505.
Further, the Southfield Court found
Thus, if a plaintiffs claim Is plausible, the availability of other explanations—even more
likely explanations—does not bar the door to discovery. But you can't assess the plausibility
of an inference in a vacuum. The reasonableness of one explanation for an. incident depends,

in part, on the strength of competing explanations. (How reasonable is it to infer that it rained
last night from the fact that my lawn is wet? It depends, among other things, on whether I
own a sprinkler.) Where, as here, the complaint alleges facts that are merely consistent with
liability (i.e., being Iraqi and being denied a loan extension) as opposed to facts that
demonstrate discriminatory intent (i.e., disparate impact or direct evidence), the existence of
obvious alternative explanations simply illustrates the unreasonableness of die inference
sought and the implausibility of the claims made. 727 F. 3.d 502,505
Mr. Singleton does not just allege because he is old he has been denied credit He alleges
that problematic extension of credit to repay insurance outlays byNutter and the problematic
collection of that additional extension of credit have a more negative impact on senior citizens, the
only population which can obtain a reverse mortgage, than on younger borrowers. (Paragraphs 53,
54, 55, and 56) Discrimination is not usually blatant and obvious. If this Court is considering
analogous anti-discrimination precedent, the United States Supreme Court recently addressed claims
brought pursuant to the Federal Fair Housing Act, 42 U.S.C. §3601, et. seq. in Texas Dep 't of
Housing & Community Affairs v. Inclusive Community Project, Inc., 135 S. Ct. 2507,2523-24,
(2015). The Court found prima facie evidence of a disparate impact (also relevant to an ECOA
claim) exists where
(1) the lender or servicer has an outwardly or facially neutral policy or practice and (2) a
significantly adverse or disproportionate impact upon members of a protected class is
produced by the application of the facially neutral policy or practice. 135 S. Ct. 2507,
-13-
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2523-24, (2015), see also Pottengerv. Potlatch Corp., 329 P.3d 740, 749 (9t1i Cir. 2003) and
Gallagher v. Magner, 619 F. 3d 823, 834 (8th Cir. 2010).
The Court in M&T Mortgage v. WJiite,736 F. Supp. 2d 538,574 (E.D.N.Y. 2010) denied a
defensive summary judgment based upon claims that a creditor violated the ECOA when its
policies and practices "with respect to any aspect of a credit transaction had a discriminatory
impact White alleged a vendor intentionally targeted purchasers for unfavorable terms in various
aspects of home sales. The Court found a defense summary judgment was inappropriate because
••-/

the evidetfce one way or the other was not strong enough to entitle either party to judgment as a
matter of law on the discrimination claims. 736 F. Supp. 2d 538,574 - 575. The Court found
The nature of this type of discrimination, inasmuch as the plaintiffs were not denied a loan or
a housing opportunity on account race, but were allegedly targeted for unfavorable terms in
coimecticm with housing and a loan on account of race, should therefore trigger alternative
legal considerations reflective of this different species of discrimination, allowing
similarly-situated plaintiffs to establish Sipriina facie case of housing discrimination under
the FHA and the ECOA. M at 575.
Nutter's motion to dismiss should be denied because Mr. Singleton has sufficiently stated a
cause of action for violation ofECOA's discrimination prohibitions. Mr. Singletonhas alleged
Nutter's policies and practices of improperly force placmg insurance and/or sending mbced
messages regarding the amounts owed to reinstate the purportedly delinquent mortgage and note,
foreclosing when Mr. Singleton was properly makmg payments and filing a foreclosure lawsuit to
take Mr. Smglcton's home when he was purportedly approximately $885.66 delinquent m the
repayment agreement, constitutes unlawful discrimination against Mr. Singleton based on his age.
These practices also have a disparate, adverse and discriminatory impact on elderly persons,
including Mr. Singleton.
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DC. EQUAL CREDIT OPPORTUNITY ACT CLAIMS - ADVERSE ACTION ARE PROPERLY PLED
According to ECOA and Regulation B, an adverse action includes:
15 U.S.C. §1691(d)(6)"... a denial or revocation of credit, a change in terms of an existing
credit arrangement, or a refusal to grant credit in substantially the among or on substantially
the terms requested......."

and 12 C.F.R. §1002.2(c)(l)(ii)
(c) Adverse action.
(1) The term means:
(ii) A termination of an account or an unfavorable change in the terms of an account that does
not affect all or substantially all of a class of the creditor's accounts;
Mr. Singleton has alleged Nutter violated ECOA's adverse action requirements when it
made a unilateral and without notice decision to "either ignore payments made toward the
repayment agreement and/or unilaterally rescind the repayment agreement." This failure to comply
with the repayment agreement and ECOA's adverse action requirements harmed Mr. Singleton
because with proper notice he could have made arrangements to repay such a small sum,

particularly when he was receiving contradicting messages regarding the amount owed with the
$80,000.00 payment it demanded. (Paragraphs 63 and 65)
In a case more factually similar to the instant case, the Ninth Cu-cuit Court of Appeal
reversed the trial court's decision to dismiss an ECOA claim m Schlegel v. Wells Forgo Bank,
NA, 720 F.3d 1204 (9th Cir. 2013). The Schlegels were behind in their mortgage payments and
sought a loan modification. The Schlegels allege Wells Pargo ignored their loan modification
application and filed a foreclosure lawsuit. 720 P. 3d 1204, 1210. The Schlegels alleged, similarly
to Mr. Singleton, that Wells Fargo acceleration of their debt instead ofreviewmg their loan
modification application was a "revocation of credit" pursuant to ECOA. The Schlegel Court found
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ECOA does not define "revocatien," and so we read it as having its plain
meaning: 'The action of revoking, rescinding, or annulling; withdrawal."

Oxford English Dictionary 838 (2d ed. 1989); see also id. (defining "revoke"
as "[t]o annul, repeal, rescind, cancel"); M'erriam-Webster's Collegiate Dictionary

1068 (11th ed.2005) (defining revoke" to mean: "to annul by recalling or taking back").
Thus, a lender revokes credit when it annuls, repeals, rescinds or cancels a right to defer

payment of a debt. 720 F. 3d 1204,1210 - 1211.
Further, a substantive discrimination claims is not even needed to raise an adverse action
claim. See, e.g., Costa v. Mauro Chevrolet, Inc., 390 F. Supp. 2d 720, 728 (N.D. 111. 2005) ("Without

regard to allegations of discdmination, a creditor's failure to provide a written rejection notice is
actionable ..under the ECOA."); see id. at 728-29

X. MR. SQTOLETON'S FIRST AFFIRMATD/E DEFENSE QUESTIONING
. .PLAD^TIFF'S RIGHT TO BRING THE SUBJECT LAWSUIT IS LEGALLY
SUFFICIENT
Nutter's claim of lack of standing, or right to enforce the subject note and bring the subject
lawsuit, is based upon the premise that the subject note is not a negotiable mstrument and Plaintiffs
use of its status as a "holder" of the note to support its "standing" claim. Mr. Singleton alleges that
the subject note is not an "unconditional promise to pay" to pay a "fixed amount" which is payable
on demand "at a definite time." (Paragraph 18, Affirmative Defenses)
A note is negotiable if it is an unconditional promise to pay a fixed amount of money and is
payable on demand at a definite time. §§673.1041(1), Fla. Stat. A negotiable instrument does not
state any other undertaking in addition to the payment of money but may contam an undertaking to
secure payment with collateral, an authorization to dispose of collateral or confess judgment and a
waiver of rights of the obligor. §§673.1041(1 )(c), Fla. Stat.
Paragraph 7 of the subject note requires the owner of the note to seek the approval of the
Secretary of the Department of Housing and Urban Development to obtain the right to call the note
"due and payable" and to file a foreclosure lawsuit if the nature of the default is: "An obligation of
-16-
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the Borrower under the Security Instrument is not performed" as is alleged in the subject foreclosure
complaint.

Paragraph 7 of the note creates several conditions other than payment, specifically that the
borrowers) generally maintain the property as their principal residence, stay alive and pay taxes and
insurance. The owner has to seek approval of the Secretary before it can foreclose if the default is
claimed to be a failure to pay insurance or taxes. These additional requirements of the note and on
enforcement render the note non-negotiable. See General Motors Acceptance Corp. v. Honest Air

Conditioning & Heating, Inc., 933 So. 2d 34 (Fla. 2d DCA 2006). See also. Holly Hill Acres, Ltd. V.
Charter BankofGainesville, 314 So. 2d 209 (Fla. 2d DCA 1975) (note that incorporate terms of the
mortgage non-negotiable).

Neither the UCC nor case law presumes that any document is a "negotiable instrument." Not
all notes, mduding mortgage notes, are "negotiable instruments. See also Nagel v. Cronebaugh,

782 So.2d 436,439 (Fla. 5th DCA 2001). (confusing and ambiguous language regarding when the
note could be called due rendered the note non-negotiable). No case has held that a reverse-mortgage

note is a "negotiable instrument." The Florida Legislature ("Legislature") and the authors of the
UCC "were careful to limit the type of instrument which would carry the powerful magic of
negotiability...." In §673.1041(1) Fla. Stat., the Legislature directly stated that Nutter is limited to
facts "described in the promise" itself for proof of the first three (3) statutory requirements
unconditional promise, promise to pay money, and promise to pay a fixed amount. The Legislature
expanded the scope of this four-comers rule m Official Comment 5 to former Section 673.119, by
insisting that "negotiability of an mstmment is always to be determined by what appears on the face
of the instrument alone...."
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XI. MR. SINGLETON' S THIRD AND FOURTH AFFIRMATIVE DEFENSES
RELATING TO PRE-FORECLOSURE ADVOIDANCE REQUIREMENTS AND
ITS ACTIONS IN SERVICING MR. SINGLETON'S LOAN ARE LEGALLY

SUFFICIENT

Mr. Singleton also opposes the striking of his third and fourth affirmative defense relating
to Plaintiffs failure to provide pre-foreclosure repayment opportunities and comply with the
repayment plan offered. This Court may consider matters which touch upon the equities of the
foreclosure even if this equitable "defense" would not rise to the level of a legally-cogaizable
s&

claim. This standard is' often repeated by the District Courts of Appeal relying upon the decision in
Cross v. Federal National Mortgage Ass'n, 359 So. 2d 464,465 (Fla. 4th DCA 1978).
In Cross the Court reversed a foreclosure summary judgment. In doing so, it recognized
that foreclosure is an equitable action rendering equitable defenses appropriate. 359 So. 2d at 465.
The Cross Court found that the pre-foreclosure guidelines set out in the Housing and Urban
Development mortgagee handbook were not mandatory procedures constituting conditions
precedent to foreclosure. Id. However the Court did fmd that "given the purpose of this federal
Act and the recommended efforts to obviate the necessity of foreclosure, any substantial deviation
from the recommended norm miglit be considered by the trial court under the heading of an
equitable defense." 359 So. 2d at 465. The Cross Court relied upon Handbook guidelines that had
not yet been codified by federal regulations. Id.
The Cross defense of failure to follow the HUD guidelines was based upon a HUD
handbook just as the affirmative defense in Mr. Singleton's case was based upon the Mortgagee
Letters which supplement and update the HUD Home Equity Conversion Mortgages Handbook
Volume 4235.1. This is the Handbook that provides mstructions to "approved mortgagees and to
HUD Field Office personnel regarding the processing and servicing of a Home Equity Conversion
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Mortgage (HECM). In fact, the HECM Handbook supplemented by the Mortgages Letter
referenced in Mr. Smgleton's case refers to the Handbook referenced in Cross as a servicmg guide.

See HECM Volume 4235.1(9-10) and the Administration of Insured Home Mortgages 4330.1,
referenced at Cross, 359 So. 2d at 465.
Cross followed by the First District Court of Appeal
The First District Court of Appeal m Laws v. Wells Forgo Bank NA., 159 So. 3d 918, 919
(Fla. 1st DCA 2015) held borrowers being sued for foreclosure of their ERA mortgage were
"entitled to raise [the lender's] failure to comply with [HUD Regulations] as a defense." 159 So.
3d at 919. This was tme even though the regulations did not create a private right of action.
"Because the note contains language specifically and expressly incorporating HUD regulations that
require a written notice of acceleration, Laws was entitled to raise failure to comply with these
requirements with these regulations as a valid defense to foreclosure." 159 So. 3d at 919. In
Laws, the Defendants raised the failure to provide proper notice referenced by HUD regulations as
an affirmative defense. The Laws HUD/FHA mortgage contained specific requirements allowmg
acceleration only when permitted by HUD regulations. Similarly, the subject mortgage requires
the approval of the Secretary ofHUD prior to foreclosure. (Note Paragraph 7(B)(iii) and Mortgage
Paragraph 9(b)(iu)). The Singleton mortgage owner/holder and servicers are governed by the.HUD
Home Equity Conversion Mortgages Handbook Volume 4235.1. The Department of Housing and
Urban Development also holds a second mortgage to secure its interest in the property as guarantor
of the subject mortgage.
In reaching its decision that the FHA/HUD related affirmative defense in Laws should
survive a summary judgment motion, the First District Court of Appeal also relied upon the
1 Mt^pi^ortaym^ioWhudp .
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decision in Real Estate Mortgage Net\vork, Inc. v. Knight, 149 So. 3d 121 (Fla. 4th DCA 2014^. In
Knight, the borrowers also had an FHA mortgage and claimed the mortgagee did not follow the
HUD regulations, specifically 12 C.F.R. §203.605 which require lenders to make certain loss
mitigation efforts prior to initiatmg foreclosure. 149 So. 3d at 122. These regulations are similar to
the repayment options required by Mortgage Letter 2011-01 which requires the Plaintiff to engage in
certain activities prior to filing a foreclosure action based upon a purported failure to pay taxes
and/or insurance. The Knight regulations also do not provide a private right of action.
In Both Laws and Knight, the foreclosure plamtiffs did not dispute that "HUD and FHA
statutes, guidelines, rules and regulations apply" but each countered with an argument "that HUB
regulations are not generally considered to be conditions precedent to foreclosure." Both courts
borrowed the language from Cross to hold that even though the handbook or regulations are not
conditions precedent, they can provide the basis for an equitable defense. See Knight at 149 So. 3d
121,122; Laws at 159 So. 3d 918, 919. See alsoAcosta v. Deutsche Bank Nat. Trust Co., 88 So.
3d 415 (Fla. 4th DCA 2012) (bank's failure to comply with the forbearance, mortgage
modification and foreclosure prevention loan servicing requh'ements imposed by the National
HousmgAct, 12U.S.C. §1701x(c)(5) constitutes a meritorious defense).
WHEREFORE, the Counterclaim Defendant, Sammie Singleton requests this court to deny
Nutter's Motions to Strike his Affirmative Defenses and to Dismiss his Amended Counterclaims.
Alternatively, to the extent any of the allegations are deemed insufficient, Mr. Singleton requests
leave to amend those allegations.

RESPECTFULLY SUBMFTTED,
JACKSONVILLE AREA LEGAL AID, INC.
_/s/Lynn Drysdale

Lynn Drysdale, Esquire (508489)
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126 West Adams Street
Jacksonville, Florida 32202

Ph: 904 356 8371, Ext 306 (LD>,
Facsimile: 904 224 1587
Lynn.drysdale@Jaxlegalaid.org
Attorney for Mr. Singleton

CERTDFICATE OF SERVICE
/

I HEREBY CERTIFY that a tme copy of the above document has been furnished by email
transmission to Jessica Pierce Quiggle, Esquire, Robertson, Anschutz & Schneid, P.L. at
mail@rasflaw.com andjquiggle@rasflaw.com on this 6fe day of February, 2017.

/s/Lvim Drvsdale

ATTORNEY
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLOIUDA.

C®ENO.:2012-CA-10a40
DIVISION: FG-A

XBYERSEMOtYGAOE SOLUTIONS, ;
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:

.GLORJA.'B. DXJNB.M, etat,
.;. Defendants.

-J
QOTR,^3UOTING GLORIA. B. DUNBAR'S MOTION FOR
SAMCTIONS-AMD ORDER ©ISMIS^mB THIS CASE WITH PREJtIDICB
This matter came before the Court on Gloria B. Dunbar's "Defendant's Motion for
Sanctions Pursuant fo Rule 1.380(b)(2), Fla.R.C.iv. -P. xncludmg Disitiiss^ of Plaintiff s
Complaint for Failure to Comply with Discovery and Court Orders." Gloria B. Dtmbat}s;('<Mg.
Dmibar ) mo.tipa fc% saiiction? addresses Plaintiff (s failure to provide a corporate regresentative
prepared to address the issues set out in her Answer and AiErcnafive Defenses and her three
notices of taking deposition. Ms, Dunbafs motion ib.r Sanctions, also addresse.d fhis Court's
orders relating to the deposition of the PlaintifiPs' corporate fepreseritative.and requiring
^liSi.ntiff's complianQe mfh the notices and vadou's 'diseov^ orders. The Coiut.lia.ymg reviewed
Ms. Dunbar's motiQn, reviewed fhe file in this case.,'heard argimient: of the parties; and attended

'the third of fiie'fc^deposifions this Court finds as follows: ' .
yrocedurat HWorv _
Issues, raised in Pkft^m^ -A/tScsyits and During Discovery
1. Plaintiff, Reverse Mortgage Solutions, Inc. filed this foreolosure lawsuit on
October 2,2012.
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2. Ms, .-:Dunb.9r filed ;an Answer 'and Af&afi.ative Defenses and an Affidavit in
Opposition to PIaiatiSPs Motiori for •'•SnttiiGQafy J^igraent 'raising issues relating to Plamtiffs
alleged faffure to provide the proper acitices required before fhe foreclosure of a reverse
"fflOBgage, PlsihtifPs claim that it was required to paidl taxes, Plaintiff's aUeged. failure to pay
liens out of"the proceeds offh.e reverse inortgage, Plauitiff's alleged failure' to pro-vide Ms. .
Dunb'ar with fhe i&fo^xiation r^qtiired for her to jpay her taxes, and Plaintiff's right to bring the
subject lawsuit. See Ms. Duribar's Answer and Afematlye INfenseg served (^n June 3,2013 arid
.tier Affidavit in Opposition to PlaintifPs Motiort .&r:Summary Im^l Judgment served on June
16,2104.

.

:.

;

3. In addition to the issues raised in Ms. DuribaT?s- pleadings ^nd affidayit, issues
•also ato'se during the limited deposition testimony. Spedfipally, :wlNite Plaintiff failed to
utilize the .remamMg balance of Ms, Durtbar's reverse mortgage reserves and <wh.<@&er Plainfiff
wrongfully deemed tifie mortgage m default and obtained forced-placed msuran.ce when it had
evidence that Ms. Dunbar fiad her own irisurance. ,
Ms. Dwibar's Efforts to Obtain Information . .
. .Through a Deposition of Plaintiff's Corporat.e Representative, '
^ro..cee^mgs Before this Court arid the Resulting Court Orders
4. On JamN-y 16, 2014, Ms". Duribar ser/ed. her first Notice of Taking Deposition
Duces Tectun of Plaintiff's corporate .representative with the most knowledge relafmg to the
matters raised in her Answer, Afiirmative Defenses, :and Affidavit. Ms. D'unbar lumlaterally set
the date of-the deposition for February 26» 2014: :A?•Plamtiff failed to respond to Defendant's

July 13, 2013; October 14, 2013: and Qcto^r 51, 20.13 letters sent to PlamtifPs counsel by
DeliNidant in an effort to determine a mutually agreeable date and 'tiriie for ^ie 4&position. The
^deposition was re-set for April 10, 2014 to accommodate Plaintiffs schedule.
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5. After fhe new Notice was ser/ed, Plaiatiff £Sed a Motion for Protective Order
..which was deni'ed in an Order dated Febmary 20, 2014. In. this Otdet fh6 C6tirt allowed a
:telephoDic'deposition. :to take place and required the Defendant to produce documents ten (10)
days prior to ffie deposition. .
6. On May 5, 2014, this Court entered an'.-Order clarifymg fee Febnmry 20, 20.14
"Order allo-wng the deposition to fake place teleph.omcaiUy 'but :r^qmrmg fhe Plaintiff rather than
tin^ Defendant to provide documents 'wMch were. going to b& relied 'ap63i at jflie deposition to be
produc'ed.tp.lD.efendaat ten. (10) days prior to the deposition.
7. On Jto 20,2014, this Court entered an Order resulting from a Case Management
Conference aad Ms. Dunbar's Motion for Co&finuance which, addressed Plaintiff's contimed
failure 'to provide deposition dates and times. Ex&eqjts from tfais:order follow:
2. Reverse Mortgage Solutions, Inc. * 'shall .produce a corporate
repie.se&Nt|Ye(s.) prep.ar'ed to respond-To 'the .matters .included m the notice

of deiiosition that was fhe stibj6'Gt ofthisCotirt's February 20, 2014 and
May 5,. 2014 Orders. ' . ' ,

3. The deposition sHall be conducted telephomcally ^ncl shall take place- tlie
wek .of June 30, 2014 or the week of July 7, 2014. The parties shall
consult with one 'another to 'determme a mutually agreeable time .8nd date.
during these two weeks for the deposition to occur. . -

4. W a repi^smtativ^ do^si riof apjpeat tixe deposition -will take place before'
th.i$ Hono;Fafcle'^Gh.a4 R.. %;afiier^y,
8. The parties attended a deposition ::on;. My 8, 2.014 pursuant to &e above:tefer'eiiGed Order and the June 25,2014 Amended Notice of Takmg Deposition. ..
9. The corporate representative who. affefided the deposition liad only'been workmg

;at Reverse Mortgage Solutions for approximately four (4) months and did hot'have the requisite

knowledge briufomiation regarding the subjects listed in the Notice of Taking Deposition. TM&
representative also did riot make any inquires with others within the corporation to detemime if
other employees had knowledge or mfoimadon Tegarding the topics listed in fhe Notice of
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Takmg Deposition.
10, At the July 8, 2014 deposition, fbie ^^seM^tive -agreed to provide •some of tile
information she was not prepared to' discuss at the depositibn arid several specified .documents,
which were confirmed at fhe deposition. The July 8,2014 deposition was adjourned by counsel
for Ms. .Dunhar to allow the witness to obtain the requested dcrcuments a&^ to faimllanze herself
•with: the Siieas Of .mquiry she was not prepared, to discuss. .- -

: 11; On My: ;2'1, ^2014, counsel for Ms. Dunbar seat counsel for .Plaintiff & 1'ettei?
requesting times and. <fefes for tlie 'continuation of the deposition on •&.e following specific topics:
a. The origmal note and rdortgdge arid the transfer of the loan to
Reverse Mortgage Solutions. Topics/DoouflieD.t Requests Number 1,2,3,
4. and 10 of the Amended Notice of Taking Deposition Dyc.eS Te&urtt.
' 'b. Pa^mepts made, the loan history, the -undetlyi&g Basis tbr the
.expenditures for ad v&lorem taxes or the n.ori.-payirienf of'ISP.C lien.

Topics/Document Requests Number 5, 6 and 9 of the AmeadSd Notice of :
Taking Deposition DucesTecusL .: :
c, Tlie: acceleration .letter or coidpliaiice ^itil any ofher oonaiitions precedent; or any bflhe cotrespondence provided prior to the deposition.
TbpiosZDooum^ntMequest -Number 7 and 8 of the Amended Notice of
Taking Dep'osition Duces Tecum.

d. The affidavit filed m -this action. Topics/Do.cuments Requested
Number 11 of the Amended Notice of Taldjo:g Deposition Duces: Te'cum.
)

..

'

-

•

.

12. Counsel for Ms. Dunbar requested file documents and a response to tier request
for potehtid times and. dates for fbe Gontmuation. of the July 8, 2014 deposition on or befote July
25, 2014. Counsel for Ms; Duribar received no response to this ^u&st for dates, and.tmie and
sent a follow up letter requesting fhe sairie ofl September 24, 201,4. Bo^h lettfjcs Were efforts to

comply with Florida Rule ofChil Procete 1.3SQ(%)(2) inmal&g mformal, good faith efforts
to resolve Plaintiffs failure to comply wif& ifcis Court's Jutie '20, 2014 Ordet refefesnced m
P^ira^pli

6

above.

-4-
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,13.. 'QotfcUof Ms. Duribar scheduled a Motion to Compel tde ©epositioh offhe
Corporate Representative for Plainliff for October 1,201 4.

14. At this hearing date and time, this Court granted Ms. Bmibar's Motion to Compel
and for Sanctions in an Order dated October 13,20.14. .'Li Ms Order the Court held:
2. The parties shall .itrmiediatel.y resdhedul&- the deposition of -the
Plaintiffs Corporate RepresisatNiye(s). At tha:t time mid dat^.X^6rse M:ortgage
.shall designate and produce one or. more ofi5ceis, .ditectors, or mflhagmg agents 6t
other person, or persons as the Corporate Representative: who shall testify- about
m'attfirs known or reasonably available 'to fhe organlz'atioh relating to the

;docum^nt.s, items and/or issues listed below:
-v'Sy

d. The Qrigmal note and mortgage .and 'the :transfer pf
•^ , fh& subje&t loan -to Reverse Mortgage Solutions and the
topi^docymejxB ^nt^ied. m Requests Ntt^^^ 2, 3, 4 a&d 10
of Ms.. Durfhar?;s Jime ^5, 2014 Amended Holice of Talcmg
^ I^&siti<^I)uces ^um.
f. The loan ^history 'incliB^mg buf limited to the
payments madei.fea'd valoiem taxes otfe no'ii-p^me^ ^ ISPC
ligo aad;tN: tppics/4€i©pm:eiits xxMtalaed M Kieqn^ Huxnte 5., 6

mid 9 c^^ENbafs hme 25,2014 Amended Notice of Tafcing
": . ,' Dspisstfett'I^tt^T^um» • :

g. The acceleration letter or .compliance -with any O&er
conditions preGpdent pr any of the other correspondence provided.

prior to the July 8, ^01.4 deposition and the topics/dQCuments
contamed m Requests Nwnber 7 and 8 -of Ms. Dunbar's June 25,
2014 Amended Notice of Talking DepositioD.D.uces Tecum.
h- . The Febtuary 11, .2014 'siWsyAi of indebtedness
.filed in -this action a&d. the 'topics/documeats contamed iri. Request
Number 11 of Ms. Dmibafs June 25,: 2014 AAended Notice of
Taldng Deposition t>uces Tecuni.
3, Counsel for Ms. Dunbai is awarded fees and c-o'sts associated witK
' the .^bove-refWio&d motion to compel and for sanctions and tiie liearmg held on
Wednesday, October 1, 2014. The parties shall set a hearing for a mutually
agreeable tune and date for 'tfais Court, to determine a -reasonable rate &ftd
reasonable number of hours and Ae ap^iQpriate costs to be mcotporated into the
. fee award,

^ '•Ws: case- sML te: :fe^][^,'f&ii ^oirt i^t: ^ ^as@ ?mg^<mt
Cc>33fer6we on Pnday, ^vemtep 14^ .2014 at l^Q.at-m;. m lioem. ^0^ ^f:the

-5-
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•Dt^al C?i7;Cour0iguse, 501 West Adams gtreet, Jacksou^lle, Florida 32^02.
15. Tins' Court enteted an %& ".a'^rdsffg coimsel for Ms. Dunbar $935.00 in
.attorneys' fees as sanctions referenced in the Qcto-bef 13,2014 Order,

. ;16. Plaintiff filed a second Motion for Protective Order oti No^mBr 6, 20 14. This
Motion was denied by this Couit in an order dated Noye&]5.er 17, 2014. Also, in an Order
entered at the CaseMaaag?menf Conference held Qn November 14, 2014, this C.owt require^ tlie
.continuation deposiUori to take pl^ce l?(fee;'January 6,2015.
17. The'deposition of the. Plairitiff's-cqrpbyate representative was rescheduled by
mutual agreement for Monday, December 15, 2015 at 3:30 p.m. A new corporate repiesenfative
and counsel for Plamtlff both appeared by telephone. The corporate r.epresea'feitive could not be
sworti in because he was callmg fi-om his liome office and could not locate a nolaiy to sWear liim
in when given. :an o^pjQrtumty to fmd an ayailable; notdry. Therefore, the ^fness was. not
prppared to'1-estify iw^a; oatfa as to any of .the i^atfers provided in the Notice or the October 13,
2014

Order.

:

"

".:.

"•

1'8. Ms. Dnnbar filed, another. %pdori, to Dismiss on Decem.te .31,20^4 'based, upbfi

PIaN^s Mure to comply with June 20, 2014, October 13, 2014'Nwesfe 14, 2014 Orders
which were eirtexed as a result of Ms. Dunbar's difficulties m settmg.tlie deposition, of a

corporate r&presentatrve with the requisite knowledge (or who made .any e'ffort to leaoi the
Imowledge of-die employees Of the COtpoyation).
19. There: were also Orders dated Pebmary 20, 2014; May* 5, 2014; November 14,
2014; and November 17, 2014 addressing, Ms. Dynbar^s request to take a corporate
repiissentative deposition of a person, equipped with fh.e knowledge Qftfa.e CorpGrafi'om.
20. .On January 6, 2.015, fhis Court held a lieanng Qn:'M§:; Dunbat's December 31,

-^-
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2014 Motion to Dismiss. At this hearing, tie Court required the tHrd attempt at a deposition to
:take place at. the Gourthouse in the presence of the Honbrstble Micliad. R. ^eatfc^rby on
Eebmaiyl.9.20'15.

.

'

•

.

:

21. On February 19, 2015, the parties attended a ted depbsitioa of Plamfiff's corporate rdpteseait^iye which wl§ Held in Cliainbers before iEhe Honora'ble Michael R.
Weatherby. At this deposition, the same corporate representative who was present teIephonicaUy
wifhout a notary on De.cembei: 8,2014- attead.e4 m person along wifh Qoyxxsel for the Pl^mtiff. ;
22, . 'The coTpoTSte representative produced at the seiCOfld and fhiid depositions 'had
only beeaiwbrldng at Reverse .Mortgage Solutions for approximately two and a half (2.5) mo'nUis
in February, 2015 'and had Just been hired before attempting to appear telephbmcaUy at the
second deposition. "Ws representative admitted he only had the same knowledge as' the
corporate representative from the first deposition wlio was not prepared.
23. Similar to tBe first coiporaie r&preseata€ve, the second corporate representative
did not have the requisite itifonnation to determme the information .available to the corporation
through other knowledgeable employees of Reverse Mortgage Solutions. :For example, the
witness did nOfli'avSffie'fpUowmg'i^^ :
a, TMe origmal nQte and nxoirt'gage&BdtraHsf^r'o^liie Ibmi to Reverse

Manage Soludo^and ^plieter theri&:wa$:.n trast mwlye^ wllh tb;
the oiiglhal &&le. Qresliain Deposxilo&^ge 15:-liD6$ 9 -Page' 1:%
Page 1.6: tos 4-13,:

b- T3i^<tbtfai^H^^e"of^^t^lo^^^^

database, ^w^o.lBpu^d.teln^m^ti^fet^ loan.
GreslxaiaDe;|oslti®ctPai&:l 6i.lmes I?^|J|ougV>E^p Th Ite; X^.Pagg.J&lm'4-.l€ • ' • .

c?, .Sp^tGlcs -j'e^^ttg ifes.Mormalion ^iif^ed suoh.

^v^&^be loaxFuiltoMfilbii ca^ fiCTff^^^'^at&taent^
.'KMSit"^asre^exv$d'l5y,,^d.w^Qmp]iif.fe

-7-
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„ . R? s5rs"tem. Gresh&n Deposition Page 18; ImeS 18 through Pags
-l9:lme^2.

;

•

, d. The Navigator system, when it was first used, and whetlie-r 1^ was

• being used at the .time RMS filed the subject lawsuit Gresham

Deposition Page 19: lines 24 through Page 21: line 2L
e. Specifics about fhe RMS letters relating to Ms: Dunbar' s default,
.taxes, and msurancey such as who seat out -the letter. Gresham

Deposition Page 25: lines 1 —24.
f. The value offhe property ^it the time RMS paid fotp.r.operty
insurance and why there w^re two policies obtained, foi: fhe same
period oftiiae. Gresham Deposition Page 4<^ lineS: 15. thtoygh
Page 45: lme-8. Page 46: lines .17 teough Page 47: line 24.
g.. The relationship between RMS and DEyAL,.guch as whesth^
DBVAL did independent Tesea.rch.io .Idetermitie whotte property
taxes had.be^ ^ai^ <^i^2w;RJ^
documentation for fpreplosufe spproval -i;6"DEVAL,.ahd whether
DEVAL charges RMS forfhe.fOredosuf^ appfo^al service. Page
49: lines 25 through Page? 50: Line 7. - :. , ,
24. A party ta an action "may obtain discovery regarding any ;m^^'^t[pmdleged,
that is relevant fb the Subject matter 'of fhe pending action, whether it relates. to the clami pr
defense of the party se-eHng discovery or fho claim, or defense of any ath-er -party." Rule

1.280(b)(l),^fa^.Czv.JD.
25. Plaintiff has produced two deponents 'in %ree depositions who were not prepared
:t6'ad<3r.ess"the matters listed in the dep.osition nQti(?es and Court orders. Qne witness was
produced twice, 6nc6 wilhout iiotary presentto swear him in and when He haidjtist'been liired by

the Plaintiffl Two mQntht later When tie appeared at ;a deposition in person he still did not have
the requested, and required.information. y; ,' ' :
Application of the law t6 'the Facts in this Case "'• <

26. Florida Rule of Civil "Procedure'1,3 80(a)(3) provides that "an evaisive or
mccnnplete answer shall be treated as a failure to answer." Plamtiff has been evasive and
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incomplete iA response, to M.S. Duiibar's discovery efforts and has failed to cbmply with three.
Court Orders relating to .motions to compel and several other 'Court orders. Florida Rule of Civil
Procedure 1.380 governs sanctions for failure to comply with discovery orders and provides, in.
pertinent part, tiiat a -trial court may enter "a Judgment, ."by de&uItagAxftsX the disobedient party."

Fla. R. Civ. P. L580(b)(2)(C).
27. The Florida Supreme Court m Mercer v. Raine, 443 -So.2d .944 (Fla. 1-983)
affirmed trial c.&uri's order striking defendanf's pleadings, entering a. default j'ndgmexit 'against
defendanfcand ordermg defendant to pay cost and .fees for failure to comply 'wifh. discbyery. In
•:':t

'

•••..:•

•

•

...

..I

Mercer the Florida/'Supretoe Court fo'md ;fhe defeffda&t "'knew what v/as going on' and had •

'total disregard for the cpnse^uerices' 6ftheperidmg:actlon." Mercer ^ 946. Tlie Fourth Judicial
.District Court ofApp<5al m Precision Tune Auto Care, Inc. v, R^^cliffe, 804 So.2d: 1:287 (Fla, 4th

'DCA.2002) also upheld the striking ofDefendaafs pleadings-after :tlie:'naffitiff?t to moye for
sanctions twice and D.efentot stiU failed to comply with the trial coiut?s orders,- la KadcUffe^
the Cpyrt found tiuat ^'th6 court did not err in its mterpretatioa of fhe faicts or fiie use of its
judgment" fuxct noted that "discovery had already been delayed by [defendaD.ts] Toot dragging.'"
Id. at 1290-1291. Florida Rule of Civil Procedure l,3,80((i) provides "[i]ristead of any order or m
addition to it, the court shall require the party failing to act to pay'the reasonable expenses caused
by -the failure, which may 'include attorneys1 fee5,. unless Ihe QOMrt. finds that tfa-e failure was

justified or that other circumstanGes make an award of expenses unjust; ', •~
Motion to Dismiss

28. Florida Rule of Cml Procedure Rule 1.420 states:
DISMISSAL OF ACTIONS:...
(b) Involuntary Dismissal. Any party may mpve for -dismissal of an action or of
any claim against fhat party for failure of an.gdypr.se party to comply with these
rules .or any order of court, Fla. R. Civ, P;.:R.. L42Q(b) '(201.3).

_9-
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29. In. Kozel, Florida's Supreme. Court articulated the requirement that a trial court
consider sue factors to determine whether a dismissal IwitK prejudice is warranted. Kozel v.
Ostendorf, 629 So. 2d 817, 818 (Pla. 1993). :
.30. The factors to be.considered are: ' ' ;
a) ^eflj.^rllie attorney's. 4isob&di6rice was willful, deliberate, of 'contut&acjous,
rathet ihau an act of neglect or M&KperienGe; .
b) whether the attorney has been;previbusly sanctioned;
c) whether the client wa-s personally itivolve^ In tlie act. of disobedience;
d) whether the delay prejudiced fhe opposing party fhrough undue expense,
loss of evidence, or in some pth.e?AlbiblEi^
e) %^t|i^ the attorney offered t'e'asbmble justificstfto for noncoiripliance;
..:.,

and

-

\....,

JF) ' •: whelfaer the delay created signifieant problems of judicial admmistration.
31. This Court finds these' factors, :as gpplNitoW. .oase .to'e all met, specifically:
a). Whether the attorney's digobedi^e -• was, '1w|UM, deliberate, or

contumacious, rather than an act of neglect of inexpeftence -This C.ourt finds the
Plaintiff in this case has engaged, in worst 'instance this Court has ever seen of

obfiiscation, delay, manipulation and dr6ppmg:the ball. TMs'case is at the pomt
at which Plaintiffs actions: have all of the indicia pfbemg-mtentional. During the
course of this case, this Court found it was necessary to threaten to have the
.deposition in the courtroom which. turned out to be n-ecessary on February 19,
2015.

°;

'

:

"

.

b) Whether the attoridey has been previously sanctioned '- This Court has

entered, at minimum fhree. orders .requiring Plaintiff to produce ^ corporate
teprcs^ntatilye -^vith the :rec[uisite laiowledge, mcludmg the JuH6 20>>2014. Order
:: requirmg'.fh.e deposition to faKe place before a certain date o.r the deposilion would
take plac& before fhe Court, ih.e Qctobe;r 1:3,201:4 compelling fhe attendance of a
knowledgeable witness and entenng tn^elary sanctions and the November 14,
2014 Order requiring the deposition to takp place on or before January 6, 2015.
.This, Coyrt also ruled at theJanuaiy 6, 2015 liearm^ oiiMs;;D'unbai:'s Motion to
'Dismiss ifhat, the deposition of. a knowledgeable1'Plauiti£P$ corpprate
representative must take place before the undersigned Judge on a date certain at
; the Duyal .County Courthoyse.
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c) Whe-ther the client was pers.onaU.y iiivolved m flie.act 'of disobedience -

The client chose to send an unprepared witness ip three. ds^o;sitiQUs:,and had many
opp.oftunifles to correct this failure to comply -wttli notices and court order.
Therefore, the client was personally involved in fhe act of disobedience:. '•:' .
'€) . ^hefher the delay prejudiced the oppGsmg party .fhrtfugh.tnldxie exp.ense,
loss of eviden&e, or m -some o&er fashion— Counsel for Ms. Diuibar expended
.many hours with. efforts to o'btnifflii^tma^pn relevant to Ms, Dunbar^s defenses
motoding a number of efforts'. to coordmate a deposition -without court
intefvention, pfepatation of motions to ooffipel compliaiac'e, tn-otions for saactions

and motions to otherwise enforce court orders. Counsel for Ms. Dunbar also
Mlended numerous hearings relatmg:^ &es& efforts. 'Binftet;, as; pointed out at'tfa-e
liearmg on Ms. Dunbar*s last motion to compel, sheiias the burden of provmg her
^ .affirmative defenses and she' has been thwarted with :her efforts to .obtain
:mfQrma,tibfi: known only to the Plaintiff by Plamtiff repeated failur& to toOperate
'^ and fsdlure to obey court orders. . ' : : "

e) WKether the attorney offered reasonable justification for npncompliance —
The Court finds there is iio .reas'onable justification for th'e aumerous instances of
noncojnpliance as 'evidenced by the repeated obfuscation, delay, .i&ariipulation and
dfoppmg'ffie ball.
f) Wliete: fh.e delay creafed- significant problems oif judicial admimstration
- TMs Plaintiff has repeatedly iaterfered with the process and reqwred. the
. atteallon of tills Court. ~ :*• . .

32. The Rules of Civil Procedure grant the tdal judge a bmad range of sanctons-'tp
enforce tie parties' -coxa^liaiice 'with court orders and absent an abuse of discretion, the, trial
court's exercise of'that discretion may not .be disturbed, Mercer, supra, 44.3 So.2d at 946,

33. The Court lias detemrined 1;hat 'graatlng 'less severe sanotions will result m farther
nmcompliance and, therefore, finds it .has 'fh'p'g.tittnoilty 1:0 liipose'th.e nxpst severe penalfy.

Pinahitt v. Mercy Hospital, Inc., 394 So.2d 441, 443 (Fla, 3d DCA: 1981)- (dismissmg a
complaint as 'a-sanction against a plaintiff for failure to make discovery :£nay fee with., prejudice

^ei^aplamfiffv^UfLdlyrefasestoobeyanorderofthecourt). ,- ;

It; is tete, ORDERED AND ADJUDGED: : : - '
A. This tnQrtgage foreclosure pase is: dismissed with prejudice.

-11-

138

B. The note gnd fhe mortgaige Whi^h gr^ ilie sabje'ot of the. ^oye-styled. case are
hereby'cancelled and satisfied by and through ttieeloiti^ of .this judgment.
C. . Counsel for Ms. Dunbar is awarded fees and costs 9S^o.i$%te.3 ^^?above^eferersicsed motion for s.anctions and- for the disnxiss§l oftfais case. . ...r

D. &W&1 fs>r ^ panics shall set a hearmg for a mutufilly a^^ible: tmie and (fate """
for -Oils Court to 4^xmta^& •risasoifa^bIe.raJB :'aiid resigomble ;atunber qf hours :and 1he appropriafe:'

costs to b@m06i^Ot^e3No.the fee ^w^rd. : —\ ..

DONEA]^ oar)ME0inDu^ Com^ /f day o:f June, 2014.

MICHAEL R< WE^THERBY
wcmr COURT 'JUDGE
Copies iycDis&ed to;
CurtisWiIson, Esquire, Attorney for Plamtiff ;: :
•LynnDrysdnle, Esqiine, ^ffo^ney for .Defendant .
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Filing # 59418104 E-Filed 07/24/2017 02:27:24 PM

IN THE CIRCUIT COURT, TENTH
JUDICIAL CIRCUIT, IN AND FOR
POLK COUNTY, FLORIDA
CASE NO: 53-2016-CA-01327

DIVISION:
CIT BANK, N.A.,

Plaintiff
vs.

OSSIED.LOFTON,^.^.,
Defendants.

FIFTH AMENDED NOTICE OF. TAKING DEPQSmQNDUCES TECUM
TO: CIT Bank, N.A.
c/o t Jonathan D. Nicol, Esquire

Bryan Cave, LLP
One Kansas City Place
1200 Mam Street

SuiteS 800
Kansas City, Missouri 64105-2122
Via electronic transmission at: jonathon.mcol@bryancave.com

PLEASE TAKE NOTICE that counsel for the Counterclaim Plaintiff, Ossie D. Lofton,
^1^. T^^^,:w|ll:taketlie^
the corporate representative of the Counterclaim Defendant, CIT Bank, N.A. ("CIT")
commencing on Wednesday, August 30, 2017 at 9:00 a.m. at 126 West Adams Street,

Jacksonville, Florida, 32202 in the Seventh Floor Conference Room. The deposition shall be
transcribed by Carol Debee Martin or her designee. Carol Debee Martin, Jacksonville Court
Reporting, Inc., Post Office Box 5675, Jacksonville, Florida 32247, (904) 743-5791 (work),
(904) 465-0787 (cell), (904) 744-1988 (fax), debeemartm@aol.com,
Said continuation of the deposition ofCIT's corporate representative(s) is for the purpose
of discovery, for use at trial and/or any dispositive motions-hearmg in the above-styled case.

At that time and date, CIT shall designate and produce one or more officers, directors, or
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managing agents or other person or persons as the Corporate Representative(s) who shall testify
about matters known or reasonably available to the organization relating to the documents, items

and/or issues listed below:
1) CIT' s position that Ms. Lofton no longer occupied the property at the time prior
to and at the filmg of the case styled Onewest Bank N.A., v. Ossie Lofton,

2014CA-004708.
2) CIT's accounting of any sums purportedly disbursed from Ms. Lofton's loan
proceeds and otherwise paid to her and paid to third parties and CIT on. her behalf
from the inception of the subject mortgage loan to present.
3) Notices, letters, forms and other correspondence CIT and its predecessors in
interest sent to and received from Deval LLC relating to Ms. Lofton's loan

account, including but not limited to any invoices, billing statements and other
documents reflecting sums paid by CIT and its predecessors m interest to Deval
LLC and by Deval LLC to CIT and its predecessors m interest.
4) Notices, letters, forms or other correspondence. CIT sent to and received from
Novad Management Consulting relating to Ms. Lofton's loan. account, mcluding

but not limited to any mvoices, billing statements and other documents reflecfmg
sums paid by CIT to Novad Management Consulting and by Novad Management
Consulting to CIT.
5) Notices, letters, forms and other conrespondence CIT, its agents and predecessors
-in w^ftmsi-^f+i''<inrr{*^vfyt ffofti I'b^TJ,.^ H^artmRTifn£B(Msli'®,:an^XKfoan,

Development relating to the decision to foreclose upon the property, both in 2014
and 2016, with a mailing address of 5604 Old Highway 37, Lakeland, Florida
33811.
6) Correspondence sent by CIT, its agents and predecessors to Ms. Lofton and
correspondence received from CIT, its agents and predecessors from Ms. Lofton.

7) Servicing notes reflecting CIT, its agents and predecessors' actions in sendcing
the loan executed by Ms. Lofton, mcluding but not limited to all property
inspection reports relating to the property with a mailing address of 5604 Old
Highway 37, Lakeland, Florida 33811.
8) CIT's position that Ms. Lofton was in default of the subject note and/or mortgage
at the time it, and its predecessor in interest filed the following cases 1) Onewest
Bank, N.A. v. Ossie Lofton, Case Number 2014-CA-4708 filed on November 25,

2014 ("2014 foreclosure") and 2) CIT Bank, N.A. v. Ossie Lofton, Case Number
2016-CA-01327 filed on April 20, 2016 ("2016 foreclosure").
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9) CIT's allegations contained in Paragraphs 8 ofCIT's predecessor's 2014
foreclosure and the subject 2016 foreclosure lawsuit that all conditions precedent
to the filing of the subject mortgage foreclosure lawsuits were met or occurred
prior to filing the above-styled case.
10) The basis for CIT's position that HUD required them to file the 2016 foreclosure
lawsuit referenced m Paragraph. 8 above against Ms. Lofton.

11) All documents CIT intends to use at trial, to the extent known.
This representative will be asked to testify as provided above and should have with them
at that time:
1) All documents and records relied upon by the representative to support CIT's
claim that Ms. Lofton no longer occupied the property at all times relevant to the
2014 foreclosure lawsuit referenced in Paragraph 8 above.
2) All documents which reflect a complete accounting of any sums purportedly
disbursed from Ms. Lofton's loan proceeds and otherwise paid on her behalf from
the date of inception of the subject mortgage loan to present.
3) Any documents which support CIT and its predecessor's positions in Paragraph 8
of its 2014 and 2016 foreclosure Complaints that it had performed all conditions
precedent to the acceleration of the subject loan and the filing of the foreclosure
lawsuits referenced m Paragraph 8 on Page 2 above.
-4^-—Any dQC'ument^^attd other-mforffl^

provided in any form to and received from Deval LLC relating to Ms. Lofton's
loan account, including but not limited to any invoices, billing statements and
other documents reflecting sums paid by CIT and its predecessors in interest to
Deval LLC and Deval LLC to CTT or its predecessors in interest.
5) Any documents and other infonnation CIT provided in any form to and received
fi-omNovad Management Consulting relating to Ms. Lofiton's loan account,

including but not limited to any invoices, biUmg statements and other documents
reflectiag sums paid by CIT to Novad Management Consulting and Novad
Management Consulting to CIT.
6) Any documents and other information provided in any form CIT its agents and
predecessors in interest, provided to and received irom the U.S. Department of

Housing and Urban Development relating to the decision to foreclose upon the
property with a mailing address of 5604 Old Highway 37, Lakeland, Florida
33811, include in this response all documents and mformation provided to HUD
through any third party agents.
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7) Any correspondence sent by CIT, its agents and predecessors to Ms. Lofton and
received from CIT from Ms. Lofton and any agent and person acting on her
behalf.
8) Any and all CIT, its agents or predecessors' servicing notes relating to Ms.
Lofton's loan which was the subject of the above-styled case, mcluding but not
limited to all property inspection reports relating to the property with a mailing
address of 5604 Old Highway 37, Lakeland, Florida 33811.
9) All documents supporting CIT's, its agents and predecessors' positions that Ms.
Lofton was in default of the subject note and/or mortgage at the time it, and its .
predecessor in interest filed the following cases 1) Onewest Bank, N.A. v. Ossie

Lofton, Case Number 2014-CA-4708 filed on November 25, 2014 ("2014
foreclosure") and 2) CIT Bank, N.A. v. Ossie Lofton, Case Number 2016-CA-

01327 filed on April 20, 2016 ("2016 foreclosure")
10) All documents which relate to or support CIT's position that HUD required them
to file the 2016 foreclosure lawsuit referenced in Paragraph 8 of Page 2 above
against Ms. Lofton.

11) All documents CIT intends to use at trial, to the extent known.
Said deposition is to be taken for discovery purposes, for use as evidence at hearings
and at trial.

Dated at Jacksonville, Duval County, Florida, this 24th day of July, 2017.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a tme and correct copy of the foregoing has been
electronically fimiished to CIT Bank, N.A., c/o t Jonathan D. Nicol, Esquire, Bryan Cave, LLP,

One Kansas City Place, 1200 Main Streetcar Suite 3800, Kansas City, Missouri 64105-2122, via
electronic transmission at: jonathon.nicol@bryancave.com on this 24th day of July, 2017.

FLORIDA RURAL LEGAL SERVICES, INC.
1321 E. Memorial Blvd., #101
Lakeland, PL 33801
Telephone:' (863) 688-7376
Facsimile: (863) 683-7861
Primary Email: pedro.lopes@frls.org
Secondary Email: lakeland@frls.org
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BY: MPedro Zasciurmskis Lbp'eis;:
Pedro Zasciuriaskis Lopes, Esq.
Counsel for Ms. Lofton

Fla Bar No.: 106478
BY: /s/Lynn:Dmda.te
LynnDrysdale, Esquire (508489)

Lois Ragsdale, Esquire (896896)
Jacksonville Area Legal Aid, Inc.
126 West Adams Street
Jacksonville, Florida 32202

(904) 356-8371, Ext. 306 (LD)
(904) 356-8371, Ext 358 (LR)
Fax (904) 515-2662
Lynn. drysdale@jaxlegalaid. org
Lois.ragsdale@jaxlegalaid.org
Counsel for Ms. Lofton
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IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT
IN AND FORVOLUSIA COUNTY, FLORmA
NATIONSTAR MORTGAGE d/b/a Case No. 2015-30706 CICI
CHAMPION MORTGAGE COMPANY,
Plaintiff,
vs.

NADINE SPENCER, et al,
Defendant.

/
COUNTERCLAIM PLAINTIFF'S MOTION TO
AMEND COUNTERCLAIMS TO ASSERT A CLAIM
FOR PUNITFVE DAMAGES AND PROFFER IN SUPPORT THEREOF
COMES NOW the Counterclaim Plaintiff, Nadine Spencer ("Ms. Spencer'), by and
through her undersigned attorneys, and respectfully request this Honorable Court grant leave to
amend her previously filed Amended Counterclaims, and, pursuant to the provisions of Section
768.72, Florida Statutes, amend the prayer for relief to assert a claim for punitive damages, as
Nationstar has, on numerous occasions, acted with gross negligence and/ or wanton and willful
disregard towards Ms. Spencer. In support of this Motion, Ms. Spencer would proffer and state
as follows:

1. On May 8, 2015, Nationstar Mortgage LLC d/b/a Champion Mortgage Company
("Nationstar") filed a mortgage foreclosure lawsuit against Ms. Spencer seeking to foreclose

upon. her home located at 752 Madison Ave. Daytona Beach, PL 32114 because, as Nationstar
alleged, Ms. Spencer did not live in her home. Thereafter, Nationstar hand-served Ms. Spencer

with service of process - at her home. Nationstar then dismissed its foreclosure lawsuit against
Ms. Spence on March 11,2016 - seeking to take her home for almost a year, based on an utterly
false pretense - a pretense which Nationstar has now admitted knowing was false.
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2. In its Complaint, Nationstar claims "Nadine Spencer ceased occupying the
property for reasons other than death and the subject property is not the principal residence of
any surviving borrower." Nationstar also made these representations to the Secretary of Housing

and Urban Development in order to obtain HUD's approval to file the May 8,2015 foreclosure
lawsuit. (Nationstar Complaint Paragraph 8)
3. Nationstar has now provided sworn, testimony, through its corporate
representative, on February 1, 2017. Nationstar has confirmed:

a. It was actually aware the utilities were on and active during the time it alleged the
home was not occupied:

[page 102, lines 19 through page 103, line 4]
BY MS. DRYSDALE: Q. So I'm showing you Bates stamp 231 to 288. These don't
appear to be in consecutive order, but I think the last one is August of 2015, but go ahead
and take a look at those documents and let me know if you recognize them. The question
is going to be, while you're looking though them, is there any indication in those
documents that the property was vacant or the electricity or utilities had been turned off?
You may know the answer to that question without looking at them, but that's going to be
the next question.
A. Okay. They all appear to be occupied, and the electricity and water are on.

[page 110, lines 8 through page 111, line 5]
b. It was regularly directing mail addressed to Ms. Spencer to the subject residence
and was actually aware the mail was not being returned:

Q. And I also understand that Nationstar was required to send monthly statements or

periodic statements to Miss Spencer; is that correct?
A. It's not a requirement.
Q. Oh, it's not?
A. No, but it is sent as a notification of monthly statements.

Q. So that was done by Nationstar from July 2012 through to the time that they started
sending those documents to her attorney; is that accurate?
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A. Yes, yes, that should have been mailed out.
Q. Did any of the insurance letters or the monthly statements ever come back as unable to

deliver?
A. I'd have to reference the loan notes on that.
Q. Okay.

A. When was the beginning or what dates did you mention?
Q;.Let's start with January 2014 to June of 2015.
A. And through — can you repeat how far I'm looking through?
(Question, read.)
A. There are no notes indicating that mail was returned that I can see.
c. While Nationstar based its entire foreclosure complaint on Ms. Spencer's failure

to return an "Occupancy Certificate" postcard (a requirement it admits is not found anywhere in
the Note or Mortgage), Nationstar has admitted it received: the OccupMm C!CFti^ate •Ba'fbre
sumg Ms, ^peiicoi'&r notlivmg m^ - and received tl^e Occupanoy ^(ytifeate again.
^lute.it^vas.sym^ 'her.

[page 51, lines 1—17]
Q. Okay. I think you mentioned earlier you couldn't identify who placed the received
stamp on that letter. Do the Loan Notes Detail, do they help provide information as to
when Nationstar received the completed occupancy certificate?
A. Yes. They do indicate that an occupancy certificate was received from the borrower.
Q. Can you tell me when it was received?

A. February 9, 2015.
Q. Okay. When I'm referring to it, I'm talking about the completed occupancy certificate.
I think that's Bates 12 stamp 415?
A. Correct.
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Q. So that was received on February?
A. The date stamp, February 3rd.

Q.2015?
A. Correct.

[Page 92, lines 18 through 25, Page 93, line 1]
Q. The question is: Is the document that was received along with the letter from an
attorney in May of- 20 I'm sorry - in June of 2015, is that the same document that is
reflected at Bates stamp 415, which I believe was received on February the 9th of 2015?
A. February 3rd.
Q. February 3rd.

MS. HOECK: Object to form.
A. It appears to be the same document, yes.

d. While it was suing Ms. Spencer for not living m her home, Nationstar
representatives regularly communicated with Ms. Spencer - in the home:
em:..^..,. /MAA...^I:i?/?.i'ri».^...N»/ifcm....T.riC,. Jnf^.U

"^•pTrrgyvgfj'^f.i^r'e'"-r .(.»'F;7-E^(^»^''p^i^^'~^^'-r,'Mrt»,^-^''T^"---''~"-i"-™^^^^^^^ —"1 •••••:•••-• .....................

Q. Can you tell me what the entry at October 15, 5 2014, what that represents? What
happened based on the notes contained from October 15, 2014?
A. Well, the notes indicate that Mrs. Spencer contacted Champion regarding forced
placed insurance that was on her property. And she stated she had some.
Q. She stated she had insurance?
A. Yes. She stated she had insurance. We advised her to submit the declaration copy.
And we provided a fax number.

Q. Is IB inbound?
A. Correct.

Q. CS, what does that stand for?
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A. Customer support. That's the team that took the call.

Q. And that's a department within Nationstar?
A. Correct.

Q. Does customer support handle all types of calls, occupancy calls, taxes and insurance

calls, or just a certain type of call?
A. All calls.

Q. I note that this is at, 10/15/2014 is after the loan had been deemed in default for nonoccupancy. Was there any discussion with Miss Spencer when she called in October
relating to whether or not she still lived in the property?
A. The notes don't show that if there was.

Q. But she did indicate A. I can't -

Q. Oh, I'm sorry.

A. I was just going to say I can't tell if there was discussion.
Q. But she did indicate that she had property insurance?
A,.C<m'<^t,.............

-.....................................

^................,.-,..................-...........-..

.,....

-.............................................-..................................

Q. Would this not trigger within Nationstar a review of its previous determination that the
loan was in default for non-occupancy?
A. No.

Q, Why not?
A. Can you restate your question, can trigger a review?
Q. Yes, ma'am. I'm just curious if the loan was deemed in non-occupancy default because

Miss Spencer didn't reside fhere and didn't return an occupancy certificate, then if she
calls Nationstar upset about the fact that Champion had forced placed insurance on her
property and stating that she had insurance, would that not at least lead to a review by
Nationstar to determine whether or not she did live in the property?
A. No. We would request an occupancy cert to certify that.
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Q. So had Miss Spencer said in her call — we don't have that in the notes, but if she had
said m her call I still live here, would that have triggered a reversal of the default status of
her loan?
A. No.

Q. Why not?
A. Because she would have to complete and send in writing validation, certification that
she lived in the property.
[page 61, line 14 through page 62, line 11]
Q.-So January 6,2015, this is on Bates stamp 316 of Exhibit No. 5,1 believe that this is
an inbound customer service call from Miss Spencer; is that correct?
A. I'm sony, which date?

Q. January 6th of 2015.
A. Yes, that would be an inbound call.

Q. Okay. And in this call, she said that she received insurance; is fhat correct?
A. Correct.

Q. And what is ordered occ cert; cell, called due: noa-occ RFD?
A. Ordered occ cert, cell phone would be the phone number that inbound call came from.
Call due for non-occ.
Q. Okay. Looking down. at 12 — and, again, so that call didn't trigger a reconsideration of
the non-occupancy determination?
A. It doesn't state that, no.

Q. Would that be the normal course for Nationstar to reconsider a non-occupancy default
determination when they had, I guess, at this point at least two telephone conversations

with the borrower?
A. No. We're looking for required the occ cert at that time.
[page 63, line 25 through page 65, line 5]
Q. Okay. The March 11, 2015,1 believe again that's an inbound customer service call
from Miss Spencer; is that correct?
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A. That's correct.

Q. And is that — since it's now in default status, that would be directly to Nationstar?
A. Yes. It's in due and payable status at this point.

Q. Okay. So Mrs. CI, is that Miss Spencer?
A. Called in.

Q. Called in to see why she didn't have anything available in her, and is that line of
credit?
A, Correct.

Q. And she was advised of the status of her loan, and she stated she lived in the property,
Is that accurate?
MS. HOECK: Are you asking her if that's what the notes say?
MS. DRYSDALE: Well, I'm somewhat — the notes are in shorthand, so I'm trying to put
it in full word language, proper English, or somewhat — a sentence that somewhat relates

to proper English.
A. Mrs. stated she lived in property. Attempted to tell her what she needed to send in to
resolve the account, but she refused to listen, also the default balance, and she hung up.
Q. So, again, we have Miss Spencer speaking to someone directly at

Nationstar/Champion telling them that she lives in the property and that didn't trigger a
review of her non-occupancy status; is that correct?
A. That's correct. We attempted to tell her what was needed per the loan notes.

[page 74, line 3 through page 76, line 6]
Q. Okay. Can you tell me what happened based on these notes on April the 7th of 2015?
MS. HOECK: You want her just to read out the conversation based on what it says?
MS. DRYSDALE: It's in a bit of a shorthand. If she could do a little more than reading so
I could understand what the shorthand means, that would be helpful.
A. Okay. So the borrower called in about why she's continuing to receive notes from

Champion about her occupancy. The rep advises her she needs to send m t^'o different
utilities bills and brief explanation. The rep tried to advise that this will stop the calls and
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letters. She stated she will not send in utility bills. The rep advised will notate her desires
and released the call.

Q. So this April 2015 conversation and a call from Miss Spencer didn't trigger a rereview of the due and payable status of the loan; is that correct?
A. Uh-huh.

MS. HOECK: Answer audibly for the court reporter.
A. Correct.

BY MS. DRYSDALE: Q. Where is the requirement that Miss Spencer needed to provide
two different utility bills and a brief explanation?
A. Where is - say Aat again, please.

Q. Where is the requirement that Miss — it says that the rep told her that she needed to
send in two different utility bills and a brief explanation. Where would I find that
requirement?

A. You won't find that requirement in writing.
Q. Okay. So I'm assuming based on your response that Miss Spencer also would not find

that requirement in writing?
A. There was a letter sent that had requested it, yes.
Q. Requested it as a requirement?
A. To cure her default, yes.

Q. So if it's not written anywhere, how did the person, Robin S, know to tell Miss
Spencer that she had to do that?
A. Because it's a standard servicer practice to rescind the loan from Novad. Novad had

been denying just rescindmg due and payable loans with signed occupancy certifications.
They require supporting documentation if the loan is called due and payable, and utilities
bills and/or a letter of explanation were the documents that they would accept to rescind
the loan.

Q. So that's, what you just described, that's separate from a directive or suggestion from
the National Reverse Mortgage Lender Association?
MS. HOECK: Object to form.
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A. This was Novad.

[Page 89, lines 23 through 25; Page 90, lines I through 25, Page 91, lines 1 and 2
Q. So I'm handing you back Exhibit No. 8, and as I understand it, that's a letter letting
Miss Spencer know that the forced placed insurance that was obtained for 2014 was
canceled in 2015; is that correct?
A. Correct.

Q. Do you blow what communications between Miss Spencer and Celink occurred

leading to that Celinlc canceling the insurance?
A. There was a fax received providing us her insurance coverage.

Q. Was that a fax from Miss Spencer?
A. I believe it was from her insurance company. Hold on. From her insurance company.
Q. Okay. So this document from Central Insurance with a fax cover page, Bates stamp A. 75.

Q. — 75, is that a document that was contained in Nationstar's records?
A. Yes.

.-'Q,. .And :do I imdGrsfeind tliQ.t':do.cumQi^,t^e a .fax: jz&m-ls&s. Spc;i;te.or<a mimi'inms ngoi.ifc ie'

let Nationstar know that she had continuously maintained insurance from 2009?
A. Not 2009. This is evidence of insurance irom June 21 20,2014 through June 20, 2016.
Q. Okay. I was just looking at the cover sheet.

A. Oh. It does state that she has never lapsed since 24 2009.
Q. Is there some record that would show that that statement is inaccurate from the
insurance agent?
A. No. She provided insurance policies.

4. In addition to being grossly negligent for suing Ms. Spencer for not living in. her
home - while it was actially aware she lived in her home, Nationstar continued to show its utter
ineptitude as a mortgage servicer, compounding its gross negligence. Nationstar sent Ms.
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Spencer a "return envelope" along with her "Occupancy Certificate" - addressed to a completely

different company. On another occasion, Nationstar's employee violated its own (admitted)
internal policy by telling Ms. Spencer she had to provide utility bills and a hardship letter to
avoid default stalls when its internal policy no longer required this..
5. The actions ofNationstar, evidence either gross misconduct or willful and
wanton disregard of Ms. Spencer's rights. Nationstar prosecuted this foreclosure action after

being actually aware it lacked probable cause to allege Ms. Spencer did not reside in her home.
Malicious prosecution occurs when a party either commences or continues litigation after
learning the claim is without ment. Alamo Rent-A-Car, Inc. v. Mancusi, 632 So. 2d 1352 (FIa.

1994) The presence of legal malice based upon a showing of gross misconduct or willful and
wanton disregard of a Plaintiffs rights is sufficient to support a punitive damages award. Alamo,
supra.

6. The Court is permitted to consider Ms. Spencer's proffer of evidence in support of
a Motion for Leave to Amend pursuant to Section 768.72, Florida Statutes. Florida courts do
not require a fact intensive investigation into the merits. Instead, the Florida courts entertain the
punitive damage issue by way of a motion to dismiss or a motion to strike, not a summary
judgment motion. Will v. Systems Engineering Consultants, Inc., 554 So.2d591, 592 (Fla. 3d
DCA 1989); Solis v. Calvo. 689 So.2d 366 (Fla. 3d DCA 1997) Pursuant to Florida Statute
section 768.72, a punitive damage claim can be supported by a proffer of evidence. A formal
evidentiary hearing is not mandated by the statute. Porter v. Ogden, Newell Welch, 241 F. 3d
1334,1340 -1341 (llth Cir. 2001). Ms. Spencer is not required to conduct an evidentiary
hearing where witnesses testify and evidence is offered and scrutinized under evidentiary mles,
as in a trial, Further it is not necessary or appropriate for her to ask the court to make evidentiary

10
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rulings, weigh rebuttal evidence, or engage in credibility determinations in considering die
sufficiency of the proffer. Royal M-arco Point 1 Condominium Association, Inc. v. QBE

Insurance Corporation, 2010 WL 2609367 (Fla. M.D. June 30, 2010).
7. Ms. Spencer seeks leave of Court to proffer the above-referenced evidence in
order to provide a reasonable basis for recovery of punitive damages and for leave of Court to

file the Second Amended Counterclaim. A copy of the Second Amended Counterclaim is
attached hereto as Exhibit "A" and incorporated by reference.

WHEREFORE, Ms. Spencer respectfully requests this Court allow an amendment to the
First Amended Complaint to assert a claim for punitive damages, for the reasons set forth above,
pursuant to Section 768.72, Florida Statutes.
DATED, at Daytona Beach, Volusia County, Florida, this 17th day of April, 2017.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent via ePortal service to Jonathan Meisels, Esq., Robertson, Anschutz and Scbieid, P.L. at
mail@rasflaw.com; Kathryn B. Hoeck, Esq., Akerman LLP, Katliryti.hoeck@akerman.com,
Patricia.blouin@akemian.com and Colleen Murphy Davis, Esq.,

usaflm.hud.disclaimers@usdoj.gov; michalene,y.rowells@hud.gov this 17 day of April, 2017.

JACKSONVILLE AREA LEGAL AID, INC.
... - /s/ Lvnn Drvsdale ......... .... ......

Lynn Drysdale, Esquire
Florida Bar No.: 508489
126 West Adams Street
Jacksonville, Florida 32202

(904) 356-8371, Ext 306
(904) 515-2662, facsimile
Lynn.dTysdale@jaxlegalaid. org
jalaconsumer@jaxlegalaid.org
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: /s/Maeda Lanza

MAGDA LANZA, ESQ.
Florida Bar #113565
Email Address: MagdaL@clsmf.org
2nd Email Address: SonyaP@dsmf.org

LIZZIE L. JOHNSON, ESQ.
Florida Bai^ 0658741
Email Address: LizzieJ@clsmf.org
2 Email Address: PatriciaC@clsmf.org
Community Legal Services ofMid-Florida, Inc.
128 Orange Avenue
Daytona Beach, FL 32114

Telephone: (386) 255-6573
Facsimile (386) 257-6824
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Jacksonville Area Legal Aid., Inc.
A Wealth of Justice for Those Who Have Neither
Q222 San Marco Avenue ^ 126 W. Adams Street QP. 0. Box 1999
St. Augustine, FL 32084 Jacksonville, FL 32202-3849 Green Cove Springs, FL 32043-1999

(904)827-9921 (904)356-8371 (904)284:8410

FAX: (904) 827-9978 FAX: (904) 224-1587 FAX: (904) 284-8485

Toll Free: 1-866-356-8371

October 12, 2018
Celink Certified Mail Return Receipt Requested
Attn: Mailstop AUS- 01

P.O. Box 85400 RECEIPT NUMBER:
Austin, Texas 78708
RE: Notice of Error Property Address:
Jacksonville, Florida 32208-32084
Financial Freedom Loan Number: 38/Celink Loan Number:
To Whom It May Concern:
On behalf of Ms. C we are providing this Qualified Written Request and pursuant to 12 U.S.C.
2605(e) and her Notice of Error pursuant to 12 C.F.R. §1024.35 ahd 12 U.S.C. § 2605(e) of the Real
Estate Settlement Procedures Act. I have enclosed a Release and Authorization signed by Ms..
Celink's predecessor servicing interests, Financial Freedom, obtained Elmore funds to reinstate a
previous property charges delinquency. Financial Freedom was also provided with Hardest Hit Funds
through the Elmore program to pay the 2017 ad valoreum taxes and the homeowner's insurance premium
for Ms. C for the following year, 2018. I am enclosing a November 20, 2107 letter from Financial
Freedom to Ms. C informing her that $7,778.77 remained in her Hardest Hit/Elmore fund reserve for
payment of her insurance premium. Ms. C's insurance premium was becoming due and Celink (and
Financial Freedom) failed to use the remaining sums to pay the insurance premium so Ms. C had to do so.
I have also enclosed a Payment Confirmation Receipt from Ms. C's insurer memorializing this payment.
Celink is now required to reimburse Ms. C for these out of pocket expenses she incurred. Celink
also needs to correct its records to insure that Ms. C does not have to pay the next installment due for her
insurance premium because Celink has been provided money to pay this premium. In your response,
please provide a full and complete breakdown, including a full description for an accounting of any sums
received on Ms. C's behalf in the last two years and all disbursements made relating to her account. We
anticipate receiving this information within the time parameters set out in 12 C.F.R. §1024.35.
Sincerely,

Lynn Drysdale
Division Chief, Consumer Litigation and Legislative
Advocacy Unit

(s-^W^
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Sue-Helen Motley
From: Lynn Drysdale <Lynn.Drysdale@jaxlegalaid.org>
Sent: Tuesday, April 02, 2019 6:22 AM
To: Sue-Helen Motley

Subject: Fwd: Reverse Mortgage Portion - One PACE Answer
Attachments: Senior materials group 1 ans aff defenses depo notice fee memo.pdf; Answer and

Amended Affirmative Defenses (l).pdf; MlcClamma"s Second Amended Answer and
Affirmative Defenses.pdf; Senior materials group 2 dismissal order and
counterclaims.pdf; Senior materials group 3 memo continued.pdf; Senior materials group 4 counterclaims - memo of law.pdf

I am attaching materials I would like to use but can pare down. This is probably too
much. They are also not redacted because they are all of public record but I can go back
and redact. They will come in four messages but I can combine. Lynn

Lynn Drysdale, Esquire
Jacksonville Area Legal Aid, Inc.
126 West Adams Street

Jacksonville, Florida 32202
(904)356-8371,Ext.306
lvnn.drysdale(%iaxlegalaid.org
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Home Improvement Defensive Pleadings

